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PREFACE 



THIS work is an attempt to present the leading pomts of a 
technical and difficult branch of law, in the form in which it is 
considered they can be most readily comprehended. The aim has 
been to cover the organization and jurisdiction d the land department, 
the system of public land surveys, the general principles regarding the 
disposition of the public domain, the several important bodies of gen- 
eral law under which the public land has been and is being disposed 
of, and the method and rules of procedure before the land department. 
The book is intended for students preparing for the government land 
law clerk examination or for practice in the public land states, and it 
is hoped that it may also prove useful to attorneys practicing before 
the land department. No attempt has been made to give exhaustive 
citations, but the aim hds been to cite a leading or recent authority 
for every proposition stated. Parallel citations to the National Re- 
porter System, and to the Lawyers Eldition of the United States 
Supreme Court reports are given. 

Acknowledgment is made to Prof. Samuel V. Proudfit, Assistant 
Commissioner of the General Land Office, whose lectures on the 
Jurisdiction and Practice of the United States Land Department 
delivered in the National University Law School were of very material 
assistance in the preparation of these questions and answers. 

JOSEPH R. ROHRER. 
Wadiington, D. C, May 1, 1912. 
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QUESTIONS AND ANSWERS ON THE UNITED STATES 
PUBLIC LAND LAWS AND PROCEDURE. 



General Questions 

1 . Define "public lands." 

'Tublic lands," or "public domain," are syn- 
onymous terms used to describe lands subject to sale 
or other disposal under general law. (Newhall vs. 
Sanger, 92 U. S., 761-763 ; 23 L. ed. 769 ; Barker vs. 
Harvey, 181 U. S., 481-490; 45 L. ed. 963; 21 Sup. 
Ct. Rep. 690.) 

2. Describe the United States system of public land surveys. 

Under the United States system of surveys the public 
land is laid out in townships, each six miles square, as 
nearly as the spherical form of the earth's surface will 
admit. As a basis from which to be^n a survey, a 
line in a north-south direction is selected, which is 
called the principal meridian ; then a line is established 
crossing the principal meridian at right angles, parallel 
to the equator, called the base line. During the period 
of one hundred and twenty-seven years since the or- 
ganization of the system of rectangular surveys six 
numbered and twenty-five locally named meridians, 
and twenty-one locally named base lines have been 
established (see p. 90, M. of S. I.) Then other lines 
parallel to the base line are run both north and south 
of it, six miles apart, and these strips, six miles wide, 
are then divided by lines running north-south, six 
miles apart on the base line. The blocks of land thus 
established are theoretically six miles square and are 
called townships. Each strip of townships extiending 
north-south is called a range, the strip adjoining the 
principal meridian being called range 1, the second 
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range 2, etc., and those on the east being spoken of as 
range — east, and on the west as range — west. As the 
townships lie from the base line they are numbered 
thus : Township 1, range — , township 2, range — , etc., 
and as they lie north or south of it, they are spoken 
of as township north or township south of range — . 
Thus we have township 1 north range 1 west, town- 
ship 1 north range 1 east, township 1 south range 1 
west, township 1 south range 1 east, etc. Since the 
east and west sides of a township, like all north-south 
lines, would if prolonged come together at the poles, 
and the United States being in the northern hemis- 
phere, these lines converge toward the north, making 
the length of the north side about three rods shorter 
than the south side. In order that townships of a 
range may not be narrower the farther they lie north 
of the base line and wider the farther they lie south 
of it, each fourth base line is made a correction line 
or standard parallel, and a new system of north-south 
lines is made, six miles apart upon it. Townships are 
further divided into sections, each a mile square, and 
containing "as near as may be'* 640 acres, by running 
north and south and east and west lines a mile apart, 
which sections are numbered from 1 to 36 beginning 
at the north-east corner, and going west on the most 
northerly tier of sections, returning east on the tier 
next to the south, going west again on the next tier, 
and so on, ending with section 36, the south-east corner. 
Each section is again divided into four parts, called 
quarter-sections, by lines running north-south and east- 
west, these subdivisions being half a mile square and 
containing 160 acres. Under Sec. 2397 R. S. quar- 
ter-sections are further sub-divided into quarter-quar- 
ters by a north-south and an east-west line. This 40 
acre sub-division is known as the "smallest legal sub- 
division." (See Par. 10, M. of S. I.) Lands are 
thus described as the N.E.* or S.E.* or S.W.* or 

N.W.*, Sec. (areas of 160 acres) ; as the N.E.* 

of N.E.*, S.E.* of N.E.*, etc., N.E.* of S.E.*, etc., 
etc. Sec. etc. (areas of 40 acres) ; or the E.* 



GJeNERAI. QUESTIONS 11 

(being the N.E.* and S.E.*), S.^ etc., Sec. . Tp. 

, R. . (See M. of S. I.: The Rand-McNally 

Grammar School Geography, p. 64 has illustrations). 

3. What is meant by "smallest legal sub-division" under 
the public land laws? 

The smallest legal subdivision recognized by the 
public land laws other than the placer mining laws 
(Sec. 2330 R. S.) is a tract of 40 acres — ^that is, a 
tract in square form constituting one-fourth of a quar- 
ter-section, or one-sixteenth of a section of land — ex- 
cept where by reason of a section being fractional its 
sub-division into smaller tracts may result in the form- 
ation of lots of irregular shape and dimensions (to 
which numbers are assigned), in which event such 
lots are considered legal sub-divisions and are known 
and described with relation to the section by the num- 
bers they respectively bear (See Roman Placer Mining 
Claim 34 L. D. 260-262). Where farm units have 
been established within a reclamation project (See 
Q. 125), they become the smallest legal sub-divisions 
subject to disposition (See Sarah S. Long, 39 L. D. 
297. Sec. 2330 R. S. provides that legal subdivisions 
of 40 acres mav be sub-divided into 10 acre tracts in the 
case of placers (see Pars. 22 and 24 Min. Regs.), but 
placer mining claims have been patented in 5 acre tracts 
described for example as S.* of S.' of N.^ of N.E.* of 
N. E.* Sec. 1, etc., etc. And homestead entries in for- 
est reserves under the act of June 11, 1906 (See. Q. 
92) have been patented in 2J/i acre tracts described, for 
example, as N. W.* of N. W.* of N. W.* of N. W.* of 
Sec. — ; or N. E.* of N. E.* of S. E.* of S. W.* of Sec. 
— ; or N.* of N.* of N. E.* of N. E.* of N. E.* of Sec. 
— , etc., etc. 

4. Are lands considered surveyed under the public land laws 
when the surveyor has finished his woric on the ground ? 

No; the surveyor's work must first be approved by 
the surveyor general and then accepted by the Commis- 
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sioner of the General Land Office, after which a copy 
of the plat of survey is sent the register and receiver. 
Lands are not surveyed or identified or subject to en- 
try until approval of survey and filing of the plat by the 
Commissioner's direction in the local land office. (See 
F. A. Hyde, 37 L. D. 164-165.) 

5. What is the "rule of approximation" in entries under the 

public land laws? 

The rule under which entries of agricultural land 
(i. e., land other than mineral land) must approximate 
the limit of acreage permitted by the law under which 
they are made where the legal subdivisions embraced 
by it are irregular or fractional. Where the excess is 
less than the deficiency would be should a sub-division 
be excluded from the entry, the excess may be included, 
and the contrary when the excess is greater than the 
- deficiency. (James Hanna, 12 L. D. 356.) 

6. Where are public lands to be found? 

In all the states west of the Mississippi, except Iowa 
and Texas; in Alabama, Florida, Michigan and Wis- 
consin; and in the District of Alaska. (See Circular 
No. 42, July 1, 1911, Vacant Public Lands in the U. 
S.: P. 2 Sugs.) 

7. What is meant by (1) 'Vacant land open to settlement;" 
(2) "unreserved and unappropriated lands"? 

(1) Land which is unoccupied; the term does not 
describe land merely "not taken or appropriated of re- 
cord" (Harris vs. Diamond, 39 L. D. 383). (2) Lands 
which are not included within any military, Indian, or 
other reservation, or in a national forest, or in a with- 
drawal by the government for reclamation or other 
purposes, or which are not covered or embraced in any 
entry, location, selection, or filing which withdraws 
them from the public domain. (See Par. 2, T. & S. 
Regs.) 
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8. What is the distinction between "offered" and "iinof- 

fered" lands? 

Originally the sale of lands at public auction was 
provided for by law (Sees. 2353 to 2360 & 2455 R. S.) ; 
the law provides that no land shall be sold for less than 
$1.25 an acre (Sec. 2357 R. S.), and the lands were 
usually offered under proclamation at this minimum 
price, after which they were subject to private cash en- 
try at said price. By the Act of Mar. 2, 1889 (25 Stat. 
854) private entries, with a few exceptions, were pro- 
hibited, and by the act of Mar. 3, 1891 (26 Stat. 1095) 
public sales were prohibited. The act of May 18, 1898 
(30 Stat. 418; p. 15 T. & S. Regs.) abolished the dis- 
tinction between offered and unoffered lands. (See 
N. P. R. R. Co. vs. DeLacey, 174 U. S. 623 ; 43 L. ed. 
1111; 19 Sup. Ct. Rep. 791; Chotard vs. Pope, 12 
Wheat. 586; 6 L. ed. 737.) 

9. What are "double minimum lands" ? 

Lands held for sale at $2.50 an acre, double the 
^'minimum" price. Alternate reserved lands along the 
line of railroads within the limits granted by an act of 
Congress (See Q. 253) are in nearly all cases double 
minimum lands. (Sec. 2357 R. S.) 

10. What is and has been the policy of the Government in 
the disposition of the public domain? 

Until 1849 lands were sold to everyone who wanted 
to buy, without limitation, for revenue ; in time it was 
realized that the settlement of the public domain by the 
citizens, and the development of the country was of 
greater concern than the securing of revenue from the 
sale of the lands, and then came the pre-emption law 
and later the homestead law ; and the same policy was 
continued in the enactment of later laws, 

11. What is the nature of the ownership by the government 
of the oublic lands? 
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The government has the rights of an ordinary pro- 
prietor to maintain possession and prosecute trespass- 
ers ; it can withhold or reserve the lands indefinitely ; it 
can prohibit absolutely or fix the terms upon which its 
property may be used ; it is clothed with the power and 
charged with the duty of protecting the public domain 
from trespass and unlawful appropriation ; all the lands 
of the nation are held in trust for the public of the 
whole country, and Congress has power to dispose of 
and make all needful rules and regulations respecting 
the territory or property belonging to the United States. 
(See U. S. vs. Trinidad Coal & Coking Co.. 137 U. S. 
160 ; 34 L. ed. 640 ; 11 Sup. Ct. Rep. 57 ; Camfield vs. 
U. S., 167 U. S. 518 ; 42 L. ed. 260 ; 17 Sup. Ct. Rep. 
864; Stearns vs. Minnesota, 179 U. S. 229; 45 L. ed. 
162; 21 Sup. Ct. Rep. 73; U. S. Constitution, J^ec. 3, 
Art. 4.) 

12. What is meant by the term "land department;" and 
what are its duties ? 

The land department consists of the Secretary of the 
Interior and his Assistants, the Commissioner of the 
General Land Office and his Assistant, local officers 
(registers and receivers), and surveyors general, each 
with clerks. Its duties are to superintend various pro- 
ceedings whereby title to portions of the public domain 
is obtained and to see that acts of Congress are com- 
plied with. 

13. What officers are charged by law with the performance 
and supervision of executive duties relating to public 
lands ? 

The Secretary of the Interior is charged with the su- 
pervision of public business relating to the public lands, 
including mines. The Commissioner of the General 
Land Office is charged with the survey, management, 
and disposition of the public lands, the adjudication of 
conflicting claims thereto, the granting of railroad and 
other rights of way, easements, the issuance of patents 
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for lands, and with furnishing certified copies of land 
patents and of records, plats and papers on file in his 
office. (Sees. 441 and 453 R. S.; Nesqually vs. Gib- 
bon, 158 U. S. 155 ; 39 L. ed. 931 ; 15 Sup. Ct. Rep. 
779; Circ. of General Information regarding Dept. of 
Int. dated Mar. 15, 1911.) 

14. What is meant by the supervisory power of the Secre- 
tary of the Interior and how is it exercised ? 

The phrase **under the direction of the Secretary of 
the Interior" used in the statutes, was intended as an 
expression in general terms of the power of the Secre- 
tary to supervise and control the operations of the land 
department of which he is the head, that in these op- 
erations he is the supervising agent of the government 
to do justice to all claimants and preserve the rights 
of the people of the United States ; and in the absence 
of statutory direction, the mode in which the super- 
vision shall be exercised may be prescribed by such 
rules and regulations as the Secretary may adopt 
(Knight vs. U. S. Land Ass'n, 142 U. S. 161 ,- 35 L. 
ed. 974; 12 Sup. Ct. Rep. 258). 

15. Who are registers and receivers? 

Officers at each land district who hav^ charge of and 
attend to the sales of public and Indian lands 'within 
their respective districts. <Secs. 2234 to 2246 R. S.) 

16. Can either the register or receiver perform official acts 
while the other office is vacant; both offices being filled, 
may one officer act during the temporary absence of the 
other ? 

A vacancy in the office of either the register or re- 
ceiver disqualifies the remaining officer for the perform- 
ance of the duties of his own office during the vacancy ; 
but the register and receiver are not required to meet 
and jointly consider matters coming before their office; 
if both are satisfied that is all the law requires ; and when 
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both offices are filled acts of either officer in the absence 
of the other are valid (Potter vs. U. S., 107 U. S. 1^6; 
27 L. ed. 330; 1 Sup. Ct. Rep. 624; Broadbrooks vs. 
Kyle 28 L. D. 8-10). 

17. Does the law provide any power of control or review 
over the registers and receivers? 

Yes (See Q. 309) ; the Commissioner of the General 
Lahd Office exercises supervisory authority over them 
(Cornelius vs. Kessel, 128 U. S. 456; 32 L. ed. 482; 9 
Sup. Ct. Rep. 122; Rule 51 of Practice; Samuel H. 
Vandivoort 7 L. D. 86). 

* 

18. What are the principal duties of the surveyors-general? 

To cause to be surveyed in accordance with statutory 
provisions and instructions from the General Land Of- 
fice, the public lands within their respective districts; 
and to transmit to the registers of the respective land 
offices within their districts plats of all lands surveyed 
by them for each district. Surveying districts are fixed 
by law (Sees. 2207 to 2233 R. S.). 

19. What are land districts ; how are they created ; can the 
President create new ones ? 

The public domain is divided into portions called land 
districts, and these districts are created by statute; the 
President can change the boundaries of said districts 
but cannot create new ones (Sec. 2253 R. 55.). See p. 
2 of Sugs. for list of district land offices. 

20. (1) In states in which the office of surveyor general has 
been discontinued, upon whom do the authorities, powers 
and duties of the surveyor-general devolve; and (2) 
in states where there are no land offices, where may the 
public land therein be entered? 

(1) Upon the Commissioner of the General Land 
Office (Sec. 2219 R. S.). (^) At the (General Land 
Office (Sec. 2255 R. S.). 
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21. What are the Geological Survey, the Reclamation Serv- 
ice and the Bureau of Mines?, 

The two former are bureaus whose work is intimate- 
ly associated with that of the land department. The 
Director of the Survey, under the direction of the Sec- 
retary of the Interior, is charged with the classification 
of the public lands and the examination of geological 
structures, mineral resources and mineral products of 
the public domain. The Reclamation Service, under 
the personal supervision and direction of the Secretary 
of the Interior, is charged with the survey, construction 
and operation of the irrigation works in arid states au- 
thorized by the act of June 17, 1902 (See Q. 125). 

22. What is meant by entry (i. e., fmal entry) ; what is its 
legal effect? 

The word is of generic signification and includes all 
methods of acquisition of the equitable title to public 
lands. It is a contract with the government. By en- 
try and payment, made in the district land office, the 
purchaser secures a vested interest in the property and 
the right to a patent therefor (Cornelius* vs. Kessel, 128 
U. S. 456, 461 ; 32 L. ed. 482 ; 9 Sup. Ct. Rep. 122 ; 
Parsons vs. Venske, 164 U. S. 89; 41 L. ed. 360; 17 
Sup. Ct. Rep. 27). 

23. What is meant by "cash entry"? 

Cash entry when applied to the purchase of land 
from the government, means the purchase of land at 
the government price. It is simply a cash transaction 
and requires no affidavit of settlement, residence or cul- 
tivation or of non-alienation (Fideler vs. Norton, 30 
N. W. 128; 4 Dak. 258). 

24. When does a claimant get legal title to land? 

When he has performed all the acts prescribed by the 
law, including the payment of the purchase price, he 
has the equitable title: but he does not get the legal 
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title until patent issues and is recorded (VVirth vs. 
Branson, 98 U. S. 118;. 25 L. ed. 86; Moore vs. Rob- 
bins, 96 U. S. 530; 24 L. ed. 848; U. S. vs. Schurz, 102 
U. S. 378; 26 L. ed. 167). 

25. What is meant by the statement that an "entry segre- 
gates the land"? 

A prima facie valid entry of record operates as a 
reservation of the land, precludes it from subsequent 
entry, settlement, sale or grant until the original entry 
is canceled or declared forfeited (Hodges vs. Colcord, 
193 U. S. 192; 48 L. ed. 677; 24 Sup. Ct. Rep. 433). 

26. Will an entry not fiftal, or filing, covering a tract of land, 
"segregate" the land so as prevent the acceptance of an- 
other application under the public land laws ? 

An entry or selection of public lands which is not so 
far perfected as to confer an equitable title or vested 
right, does not take the land included therein out of the 
operation of the public land laws ; but, ordinarily, where 
an entry or selection of public land is received and 
recognized by the local officers, it will, while pending, 
prevent the receipt or recognition of other applications 
for the same land until such entry or selection is dis- 
posed of (Porter vs. Landrum, 31 L. D. 352). 

27. What is meant by "filing;" by "declaratory statement"? 

These terms are synonymous. A filing or declaratory 
statement is a declaration of one*s intention to claim a 
tract of land, and confers a mere preference right of 
entry against third persons, and no rights against the 
United States. It does not segregate the land. (Field 
vs. Black, 2 L. D. 581 ; Milam vs. Favrow, 1 L. D. 435.) 

28. Define "scrip." 

Scrip is acreage represented by a warrant calling for 
land worth not more than $1.25 an acre. 
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29. What is meant by "location" as applied to agricultural 
land? 

The appropriation of land under a land warrant 
(Sees. 2415 and 2437 R. S.), or soldier's additional 
homestead entry— see Q. 68 (Sees. 2306 and 2307 R. 

S.). 

30. What is meant by "selection"? 

This term is usually used to describe the method by 
which lands under grants to states or railroads are ac- 
quired through the land department (See Q. 264). 

31. (1) Can title against the United States be acquired by 
adverse possession; and (2) will occupancy and cultiva- 
tion of public land with a view to its acquisition under the 
laws in the future, give the squatter any rights against the 
government ? 

(1) No; (2) and although such occupancy may be 
sufficient to protect the occupant against the claims of 
other individuals, it is inoperative to prevent the United 
States from reserving the land for its own use (Burgess 
vs. Gray, 57 U. S. ; 16 How. 48 ; 14 L. ed. 839,846 ; Rus- 
sian Am. Packing Co. vs. U. S., 199 U. S. 570; 50 L. 
ed. 314; 26 Sup. Ct. Rep. 157). 

32. How is a corporation regarded in acquiring title under 
the public land lavy^s? 

As an entitv with no greater right than an individual 
—but see Q. 232 (Bakersfield Fuel & Oil Co. 39 h, D. 
460). Of course a corporation cannot make a home- 
stead or other like entry where only a natural person 
has the qualifications ; but it can locate a mining claim 
(U. S. vs. Trinidad Coal Co., 137 U. S. 161 ; 34 L. ed. 
640; 11 Sup. Ct. Rep. 57). 

33. At what point in the perfection of an applicant's title to 
land by virtue of laws under which the right granted, is 
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not transferable, may the claimant make a valid transfer 
of his title ? 

Where an applicant for public lands of any sort has 
done all that the law requires to entitle him to a patent, 
he is justly regarded as its equitable owner, and may at 
any time thereafter transfer his equitable estate, al- 
though the legal title be in the government (Myers vs. 
Croft, 13 Wall. 291; 20 L. ed. 562; Deffebach vs. 
Hawke, 115 U. S. 392 ; 29 L. ed. 423 ; 6 Sup. Ct. Rep. 
95). 

34. What becomes of a claim to public lands after final entry 
is allowed by the register and receiver (See Qs. 22 and 
23)? 

In the ordinary course of business, after the allow- 
ance of entry by the local land office, the papers are 
transmitted to the General Land Office, where they are 
examined critically, and if no irregularities are discov- 
ered in the proofs made, the entry is approved and pat- 
ent is prepared, recorded and delivered. If there are 
defects in the record, the Commissioner, through the 
local officers, calls upon claimant to supply them, but if 
the defects cannot be cured, or claimant fails to respond 
to the call for supplemental proofs, the entry is can- 
celed. 

35. What is meant by the 320 acre limitation ? 

The statutory provision that no person who shall 
after August 30, 1890, enter upon any of the public 
lands with a view to occupation, entry, or settlement 
under any of the land laws, shall be permitted to acquire 
title to more than 320 acres of agricultural land in the 
aggregate under all of said laws — lands entered or 
sought to be entered under the mineral land laws not 
being included in said maximum (Act Aug. 30, 1890, 
26 Stat. 391; Sec. 17 Act Mar. 3, 1891, 26 Stat 1095; 
Sugs. p. 28). 

36. By whom are patents issued by the General Land Office 
signed? 
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They are issued in the name of the United States, 
signed by the President, countersigned by the Recorder 
of the General Land Office and recorded in books kept 
for that purpose (Sec. 458 R. S.)» 

37. What is the nature of a patent to lands issued by the 
proper department of the government? 

It has a double aspect; the patent is to be regarded 
both as a deed of conveyance of the title and also as an 
adjudication of the right of the patentee (Beard vs. 
Federy, 3 Wall. 478; 18 L. ed. 88). 

38. (1) What is the force of regulations promulgated by 
the Commissioner of the General Land Office; (2) is the 
conferring of power to make regulations a delegation of 
legislative authority? 

(1) A departmental regulation, in due conformity 
with statutory authority, has all the force and effect of 
law; (2) No (Rogers vs. Lukens, 6 L. D. Ill; U. S. 
vs. Grimaud et al., 220 U. S. 506 ; 55 L. ed. 563 ; 31 Sup. 
Ct. Rep. 480). 
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9. Will the courts take judicial notice of regulations made 
by the land department in the administration of laws with- 
in its jurisdiction? 

Yes (Cosmos Co. vs. Gray Eagle Co., 190 U. S. 301; 
47 L. ed. 1064; 23 Sup. Ct. Rep. 692). 

40. What is the nature of the duties and powers of the land 
department in relation to public lands? 

These duties were at first purely executive, but with 
the change in governmental policy, though it was not 
expressly conferred, judicial power was impliedly given 
by various acts, because its exercise was made neces- 
sary ; the land department is a special tribunal with sole 
jurisdiction to administer the public land laws (See the 
Pre-emption law, 1841 ; the Homestead law, 1862 ; the 
Mineral law, 1866; the Timber & Stone law 1878). 
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41. Does the nature of the land department give rise to 
equitable power ? 

Equitable rights are within the jurisdiction of the 
land department to determine, and it may relieve against 
unforeseen occurrences not provided for by express 
statutory enactment (Williams vs. U. S., 138 U. S. e514; 
34 L. ed. 1026 ; 11 Sup. Ct. Rep. 457 ; Brown vs. Hitch- 
cock, 173 U. S. 473, 478; 43 L. ed. 772; 19 Sup. Ct. 
Rep. 485; Sec. (d) Par. 13 Sugs.). 

42. What is the "Board of Equitable Adjudication," and 
what are its duties ? 

The Board is composed of the Commissioner, the Sec- 
retary and the Attorney General ; and its duty is to give 
relief in cases of entries as to which the law has been 
substantially complied with, but as to which there is 
error or informality arising from 'ignorance, accident or 
mistake (Sees. 2450 to 2457 R. S.). 

43. What is the attitude of the land department toward the 
courts, and of the courts toward the land department ? 

The department recognizes precedents; and the Su- 
preme Court has held that a uniform construction put 
upon an act of Congress relating to public lands by the 
Land Office and Department of the Interior for a long 
period of years, and under which lands have been put 
upon the market and sold, should have considerable 
weight with the courts in determining the meaning of 
doubtful words or ambiguous language in the statute 
(U. S. vs. N. P. Ry. Co., 148 U. S. 562 ; 37 L. ed. 500 ; 
13 Sup. Ct. Rep. 724). 

44. Can an officer of the land department be sued in the 
course of the prosecution of a claim to public land; and 
does the United States go into the courts in public land 
matters ? 

Suit against the United States, though in form against 
its officers will not lie in the absence of consent on its 
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• part ; but the United States frequently has recourse to 
the courts, and also intervenes in cases between indi- 
viduals involving the administration of its laws (Ore- 
gon vs. Hitchcock, 202 U. S. 60 ; 50 L. ed. 935 ; 26 Sup. 
Ct. Rep. 568). 

45. Will the courts review a decision upon questions of fact 
made by the land department ? 

No; decisions upon questions of fact are conclusive; 
only questions of law are reviewable (Quinbv vs. Con- 
Ian, 104 U. S. 420; 26 L. ed. 800). ' * 

46. Under what circumstances will the courts interfere and 
refuse to give effect to the action of the land department ? 

Only where the officers of the land department have 
misconstrued the law applicable to the case and thus 
have denied to parties rights which upon a correct con- 
struction would have been conceded to them, or where 
misrepresentations and fraud have been practiced, 
necessarilv affecting their judgment (DaCambra vs. 
Rogers, 189 U. S. 119; 47 L. ed. 734; 23 Sup. Ct. Rep. 
519). 

47. Can an erroneous decision of the land department be 
impeached collaterally ? 

No ; direct proceedings for that purpose are necessary 
(Aurora Hill Cons. Min. Co. vs. Eighty-Five Min. Co., 
34 Fed. 515). 

48. Can the action of the land department be controlled by 
mandamus or injunction? 

No; the courts will not interfere with the action of 
the executive officers in the performance of duties which 
involve the exercise of discretion or judgment, so long 
as title remains in the United States (Gaines vs. 
Thompson, 7 Wall. 347 ; 19 L. ed. 62 ; Riverside Oil Co. 
vs. Hitchcock, 190 U. S. 316; 47 L. ed. 1074; 23 Sup. 
Ct. Rep. 698). 
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49. When does jurisdiction of the land department end? 

Upon issue of patent the legal title passes and all con- 
trol of the land department ceases; when jurisdiction 
of the land department ends that of the courts begins 
(Moore vs. Robbins, 96 U. S. 530; 24 L. ed. 848). 

60. Can a patent to land be impeached or collaterally at- 
tacked in a court of law ? 

No; neither can it be directly attacked, unless it is 
absolutely void on its face or issued without authority; 
but a court of equity may grant relief when fraud, im- 
position or mistake is shown (Smelting Co. vs. Kemp, 
104 U. S. 636; 26 L. ed. 875). 

51. Has the government any remedy in cases in which patent 
in due form has been issued by the land department, but, 
as afterward ascertained, upon fraudulent representations 
by claimant? 

Yes ; by suit in equity to set aside patent. 

52. Is there any limitation of time within which suit may be 
brought by the United States to vacate and annul a patent ? 

Yes ; Sec. 8 of the act of Mar. 3, 1891 (26 Stat. 1093) 
provides that such suits shall only be brought within 
six years after the date of issue of such patent ; and the 
patent cannot be set aside for fraud if the land has been 
conveyed to an innocent purchaser for value (Colo. 
Coal & Iron Co. vs. U. S., 123 U. S. 307 ; 31 L. ed. 182 ; 
8 Sup. Ct. Rep. 131). 

63. Name some of the means and general laws under which 
the public lands have been disposed of? 

Public sale (Sees. 2353 to 2359 R. S.). private entry 
(Sees. 2364 to 2357 R. S.— see Q. 8), the pre-emption 
law, the homestead law (See Q. 59 et seq,), the desert 
land law (See Q. 106 et seq.), the timber culture law 
(repealed by Sec. 1, act of Mar. 3, 1891, 26 Stat. 1095), 
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the timber and stone law (See Q. 94 et seq.), the min- 
eral land law (See Q. 126 et seq,), the coal land law 
(See Q. 229 et seq,), grants to states and railroads (See 
Q. 251 et seq.) 

54. What officers are authorized to take proofs and affida- 
vits and administer oaths required under the homestead, 
desert land and timber and stone acts? 

Registers and receivers, United States commission- 
ers. United States court commissioners, judges, clerks 
of courts of record, in the county or parish in which the 
land lies; or any officer of the classes named who re- 
sides in the land district and nearest and most accessible 
to the land, although he may reside outside of the coun- 
ty in which the land is situate (Sec. 2294 R. S. ; Par. 
16 Sugs.). 

55. Can. title to mineral lands be secured under the home- 
stead law ? 

No ; no title to lands known at the time of sale to be 
valuable for its minerals can be obtained under the 
homestead law, or any other way than as prescribed by 
the laws specially authorizing the sale of such lands (See 
Q. 126 et seq.)y except in the states of Michigan, Wis- 
consin, Minnesota, Missouri and Kansas. (Deffebach 
vs. Hawke, 115 U. S. 392; 29 L. ed. 423; 6 Sup. Ct. 
Rep. 95; Sec. 2302 R. S.) 

56. Is there any exception to the rule stated in Q. 55? 

Yes ; under the act of Mar. 3, 1909, persons who have 
initiated claims under non-mineral laws, to lands which 
are subsequently classified, claimed or reported as be- 
ing valuable for coal, may receive patent to the surface, 
and the act of June 22, 1910, provides for the allowance 
of certain non-mineral entries for land having been 
withdrawn or classified as coal land, the coal being re- 
served to the United States. (See Q. 341.) 
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57. Is the mere fact that minerals in some quantity are 
found, sufBcient to exclude land from entry except under 
the mining laws? 

No; it is not sufficient that the lands do in fact con- 
tain minerals, or even valuable minerals, but it must be 
known at the time of other entry to contain minerals to 
such extent and value as to justify expenditures for the 
purpose of extracting them (Dower vs. Richards, 151 
U. S. 658, 663; 38 L. ed. 305; 14 Sup. Ct. Rep. 452). 

58. What tribunal has jurisdiction to determine the mineral 
or non-mineral character of public land ? 

The land department ; and the return of the surveyor- 
general raises a presumption which determines the 
burden of proof (Steel vs. Smelting Co., 10(5 U. S. 447; 
27 L. ed. 226 ; 1 Sup. Ct. Rep. 389 ; Barden vs. N. P. 
R. R. Co., 154 U. S. 288; 38 L. ed. 992; 14 Sup. Ct. 
Rqx 1030; Pars. 99 to 111 Min. Regs.). 



Homesteads. 

The laws governing the making of homestead entries, and 
the proofs required, to be found in Circular No. 10, "Sug- 
gestions to homesteaders and persons desiring to make 
homestead entries,'' approved April 20, 1911 (40 L. D. 39), 
are as follows : Sec. 2288 R. S. as amended by act Mar. 3, 
1905; Sec. 2289 R. S. as amended by act Mar.'3, 1891 ; Sec. 
2290 R. S. as amended by act MaV. 3, 1891 ; Sees. 2291, 
2292 and 2293 R. S. ; Sec. 2294 R. S. as amended by act 
Mar. 4, 1904; Sec. 2296 R. S. ; Sec. 2297 R. S. as amended 
by act Mar. 3, 1881 ; Sees. 2298, 2299 and 2300 R. S. ; Sec. 
2301 R. S. as amended by act Mar. 3, 1891; Sec. 2302 R. 
S.; Sec. 2304 R. S. as amended by act Mar. 1, 1901 ; Sec. 
2305 R. S. as amended by act Man 1, 1901 ; Sees. 2307 and 
2309 R. S.; Act of Aug. 30, 1890 (20 Stat. 391) ; Mar. 3, 
1891, Sec. 17 (26 Stat. 1095) ; May 17, 1900, Sees. 1 and 2 
(31 Stat. 179); January 2i'y, 1901 (31 Stat. 740); Mar. 2, 
1889 (25 Stat. 854) ; April 28, 1904 (33 Stat. 527) ; June 
5, 1900 (31 Stat. 267) ; May 22, 1902, Sec. 2 (32 vStat. 203) ; 
Feb. 3, 1911 (36 Stat. 896) ; May 14, 1880 ,Sec. 3 (21 Stat. 
140) ; June 3, 1896, Sec. 2 (29 Stat. 197) ; June 6, 1900 (31 
Stat. 683) ; June 8, 1880 (21 Stat. 166) ; Mar. 2, 1889 (25 
Stat. 854) ; Mar. 3, 1879 (20 Stat. 472) ; Mar. 2, 1889, Sec. 
7 (25 Stat. 854) ; May 14, 1880 (21 Stat. 140). 



59. What are, generally, the provisions of the pre-emption 
law; is it still in force? 

Under the pre-emption law a citizen or one who had 
declared his intention to become a citizen, who was head 
of a family or over twenty-one years of age, and had 
not exercised the right before, could, by settling on a 
tract and declaring intention to pay for the land within 
a year, secure preference right to patent to not exceed- 
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ing 160 acres of land, by legal subdivisions; and upon 
payment receive title to land, upon condition that he had 
inhabited and improved the land. There was no specific 
statutory provision, but finally, by regulation, six 
months of actual residence were required. The pre- 
emption law was repealed bv the act of Mar. 3, 1891. 
(Sees. 2257 to 2288 R. S.) 

60. What qualifications are prescribed by the homestead 
law? 

The entryman must be head of a family or twenty- 
one years of age or have served in the army or navy 
during actual war for at least fourteen days, a citizen of 
the United States or have declared his intention to be- 
come such, he must not be the proprietor of more than 
160 acres of land in any state or territory or claimant 
(except in the case of entrymen under the enlarged 
homestead act — see Q. 90) under any of the agricultural 
public land laws through settlement or entry made since 
Aug. 30, 1890, of lands which with the lands applied 
for would amount to more than 320 acres, or have pre- 
viously made a homestead entry. (P. 5 Sugs. ; Sees. 
2289 and 2300 R. S.) 

61. Under what circumstances may a married woman make 
homestead entry? 

Under any one of the following conditions, provided 
she has all of the other qualifications of a homesteader : 
(a) Where she has been actually deserted by her hus- 
band, (b) Where her husband is incapacitated by dis- 
ease or otherwise from earning a support for his fam- 
ily and the wife is really the head and main support of 
the family, (c) Where the husband is confined in a 
penitentiary and she is actually the head of the family, 
(d) Where the married woman is the heir of a settler 
or contestant who dies before making entry, (e) Where 
a married woman made improvements and resided on 
the lands applied for before her marriage, she may en- 
ter them after marriage if her husband is not holding 
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Other lands under an unperfected homestead entry at 
the time she applies to make entry. (Par. 7 Sugs.) 

62. By whom may second homesteads be made ? 

By the following classes of persons, if otherwise 
qualified: (a) By a former entryman who commuted 
his entry prior to June 5, 1900. (b) By a homestead 
entryman who, prior to May 17, 1900, paid for lands 
to which he would have been afterwards entitled to re- 
ceive patent without payment, under the "free-homes 
act." (c) By any person whose former entry, made 
prior to Feb. 3, 1911, has been lost, forfeited or aband- 
oned, for any cause, provided the former entry was not 
canceled for fraud or relinquished or abandoned for a 
valuable consideration in excess of the filing fees paid 
on said former entry, (d) Under general equitable 
power of the land department, by persons whose orig- 
inal entries have failed because of obstacles, discovered 
subsequent to entry, which could not have been fore- 
seen, (e) Any person who has made final proof for 
less than 160 acres may make an additional entry for an 
amount of land which added to the amount for which 
he has already made proof will not exceed 160 acres. 
(Par. 13 Sugs.) 

63. Can the owner of a tract of land less than 160 acres in 
extent, make and perfect a homestead entry without mov- 
ing off his own land? 

Yes, if qualified to make an original homestead entry, 
he can make an adjoining farm entry for such an 
amount of public land lying contiguous to land so owned 
by him as will not with said land so owned and resided 
upon by him exceed 160 acres. (Par 15- Sugs.; Sec. 
2289 R. S.) 

64. How can a homestead settler who has entered less than 
160 acres, and who owns and occupies the lands covered 
by the original entry, increase his claim to the maximum 
area permitted by the homestead law ? 
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By making an additional homestead entry for con- 
tiguous land, provided this does not violate the 320 
acre limitation. (Par. 14 Sugs. ; Act April 28, 1904.) 

65. To whom do the rights of a homestead entryman who 
dies before making final proof pass ? 

To his widow, or if there be no widow to his children 
if they be all minors, or if there be no widow and if the 
children are not all minors, or there be no children, 
then to the persons who are his heirs under the laws of 
the state or territory in which the lands are situate, and 
if there be no widow, minor children or heirs, then to 
his devisee. (Sees. 2291 and 2292 R. S., and Pars. 21 
and 22 Sugs.) 

66. Upon the death of a homesteader leaving no widow, but 
both adult and minor heirs to whom do his rights pass ? 

Sees. 2291 and 2292 R. S. must be construed together 
so as to give effect to both if possible, and the rights of 
the deceased pass to all the heirs equally. (Bernier vs. 
Bernier, 147 U. S. 242 ; 37 L. ed. 152 ; 13 Sup. Ct. Rep. 

244.) 

67. What special provisions are made in favor of persons 
who are or have been in the military or naval service of 
the United States? 

Any such person who by reason of actual service in 
the army or navy is unable to do the personal prelim- 
inary acts at the district land office required by law, and 
whose family or some member thereof is residing on the 
land, upon which a bona fide improvement and settle- 
ment have been made, may make the required affidavit 
before his commanding officer, which affidavit shall be- 
come effective from the day of its filing with the reg- 
ister and receiver (Sec. 2293 R. S.) J any such person 
who has thus served during actual war for not less than 
fourteen days shall not be deprived of the benefits of 
the homestead law on account of not having attained 
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the age of twenty-one years (Sec. 3300 R. S.) ; any such 
person who has served for 90 days during the Rebel- 
lion. Spanish War or Philippine insurrection shall be 
allowed six months after locating his homestead and 
filing his declaratory statement, in person or by agent, 
within which to make his entry and commence his set- 
tlement and improvement (Sec. 2304 and 2309 R. S) ; 
after a year's continuous residence, improvement and 
cultivation the time of such person actually served shall 
be deducted from the time required to perfect title, and 
if discharged on account of wounds received and disa- 
bilities incurred in line of duty then the term of the en- 
listment shall b^ deducted, and in every case in which 
any such person who was a settler on the public lands 
under the homestead law died while actually engaged in 
the service of the United States during the Spanish war 
or Philippine insurrection, his widow, if unmarried, or 
in case of her death or marriage, then his minor chil- 
dren or his or their legal representatives may forthwith 
proceed to make final proof, such death being construed 
as equivalent to performance of all requirements as to 
residence and cultivation for the full period of five years 
(Sec. 2305 R. S.) ; in case of the death of any such per- 
son who would be entitled to a homestead under »Sec. 
2304, his widow, if unmarried, or in case of her death 
or marriage, then his minor orphan children, by duly 
accredited guardian, shall be entitled to the rights under 
the homestead law, subject to all the provisions as to 
residence and improvement, the whole term of the en- 
listment being deducted from the time required to per- 
fect title if such person died during his term of enlist- 
ment (Sec. 2307 R. S.) ; and every person entitled to 
enter a homestead under Sec. 2304, or his widow or 
minor children (Sec. 2307 R. S.), or his legal repre- 
sentatives (29 L. D. 510), who may have prior to June 
8, 1872, entered under the homestead law a quantity of 
land less than 1 60 acres, shall be permitted to enter so 
much land as when added to the quantity previously en- 
tered shall not exceed 160 acres, and this additional 
homestead right is assignable without restriction and 
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residence and cultivation are not required either by the 
original beneficiary or by his assignee, whether the orig- 
inal entry was perfected or abandoned. (Sec. 2306 R. 
S. ; Webster vs. Luther, 163 U. S. 331 ; 41 L. ed. 177 ; 
16 Sup. Ct. Rep. 963; 24 L. D. 502.) 

68. Is entry under Sec. 2306 R. S. a homestead entry? 

Soldiers' additional entries are generally classed as 
homesteads, but are not in fact homestead entries ; they 
amount to scrip (See Qs. 28 and 29), or special con- 
sideration for private entry of land. (Thos. A. Cum- 
mings, 39 L. D. 93, 94.) 

69. What right is granted under the homestead law? 

The right to enter not exceeding 160 acres of public 
land by legal subdivisions, upon making affidavit show- 
ing prescribed qualifications and stating in substance 
that application is honestly and in good faith made by 
the claimant for the purpose of actual settlement and 
cultivation to obtain a home for himself, that he will 
faithfully and honestly endeavor to comply with the law 
as to settlement, residence and cultivation, that he will 
not make any agreement or contract by which any per- 
son may secure the title which he may acquire from the 
government ; and the right to patent therefor after the 
expiration of five years, upon proof of residence and 
cultivation of the land for five years immediately suc- 
ceeding the filing of the affidavit, and that no part of 
such land has been alienated, provided an oath of alle- 
giance is taken and claimant is at that time a citizen of 
the United States, without the payment of any pur- 
chase money for the land. (Sees. 2289, 2290, 2291 and 
2298 R. S. ; and Act of May 17, 1900, 31 Stat. 179 ) 

70. Is there any exception to the inhibition against alienation 
(See Q. 69) of land embraced in a homestead entry?. 

Yes ; Sec. 2288 provides that any portion of the claim 
may be transferred for church, cemetery, or school pur- 
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poses, or for the right of way of railroads, telegraphs, 
telephones, canals, reservoirs or ditches for irrigation 
or drainage across it. 

71. Has the government a means of enforcing forfeitures in 
case of alienation or contract of alienation by a home- 
steader ? 

No; but the homestead right cannot be perfected 
without perjury (Par. 44 Sugs. ; Anderson vs Cark- 
ins, 135 U. S, 483 ; 34 L. ed. 272 ; 10 Sup. Ct. Rep. 905.) 

72. Describe the policy of the homestead act. 

The policy of the homestead act looks to a holding for 
a term of years by an actual settler with a view to ac- 
quiring a home for himself. In encouragement of such 
settlers and none others homesteads have been freely 
granted bv the government. (Adams vs. Church, 193 
U. S. 530; 48 L. ed. 769 ; 24 Sup. Ct. Rep. 512.) 

73. What kind of land is subject to homestead entry? 

All unappropriated, surveyed public lands adaptable 
to any agricultural use, if not mineral or saline in char- 
acter (See Q. 55 et seq.) not occupied for trade or busi- 
ness, and not embraced within the limits of any with- 
drawal, reservation, or incorporated town or city. (Par. 
2 Sugs.) 

74. How is a homestead claim initiated ? 

By an entry of the land, which is effected by making 
an application at the proper land office, filing the affi- 
davit, and paying the amount required by Sees. 2238 
and 2290 R. S. ; also by filing a soldier's or sailor's de- 
claratory statement. (Sturr vs. Beck, 133 U. S. 541 ; 33 
L. ed. 761 ; 10 Sup. Ct. Rep. 350 ; Hastings etc. R. Co. 
vs. Whitney, 132 U. S. 357 ; 33 L. ed. 363 ; 10 Sup. Ct. 
Rep. 112; p. 4 Sugs.) 

75. What is the effect of a patent issued on a homestead en- 
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try for land on which any known salines or mines are sit- 
uate, or which has been reserved? 

It is void (See. Q. 55). (Norton vs. Nebraska, 21 
Wall. 660 ; 22 L. ed. 639 ; Burfenning vs. Chicago etc. 
R. Co., 163 U. S. 321 ; 41 L. ed. 175; 16 Sup. Ct. Rep. 
1018). 

76. How can an inceptive right be obtained under the home- 
stead law in a manner other than by making an entry cov- 
ering the land? 

Under Sec. 3, act May 14, 1880, if the homestead 
settler on surveyed or unsurveyed lands shall fully com- 
ply with the law as to continuous residence and cultiva- 
tion, the settlement defeats all claims intervening be- 
tween its date and the date of entry. (Sturr vs. Beck, 
133 U. S. 541 ; 33 L. ed. 761 ; 10 Sup. Ct. Rep. 350). 

77. Does delay in filing for land beyond the three months 
time prescribed by the act of May 14, 1880 (21 Stat. J 40) 
destroy the rights of the settler? 

If no rights of others have intervened intermediate 
the survey and the settler's formal application, delay is 
immaterial. (N. P. R. Co. vs. Trodick, 221 U. S. 208; 
66 L. ed. 704 ; 31 Sup. Ct. Rep. 607 ; Whitney vs. Tay- 
lor, 158 U. S. 85, 97; 39 L. ed. 906, 910; 15 Sup. Ct. 
Rep. 796.) 

78. Can lands acquired under the homestead law be made 
liable to the satisfaction of any debt contracted prior to 
the issuing of patent therefori?, 

No. (Sec. 2296 R. S.) 

79. May forfeiture be enforced by the government against 
a homestead entryman who has changed his residence or 
abandoned the land? 

Yes; if the entryman has been absent more than six 
months. (Sec. 2297 R. S.) 
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80. (1) May a settler ever be allowed more than six months 
within which to commence residence; and (2) may leave 
be obtained to be absent from the land for more than six 
months ? 

(1) Where there may be climatic reasons, the Com- 
missioner of the General Land Office may, in his dis- 
cretion, allow twelve months; (2) Such leave for one 
year or less may be granted to entrymen who have es- 
tablished actual residence on the land in cases where 
total or partial failure or destruction of crops, sick- 
ness, or other unavoidable casualty has prevented the 
entryman from supporting himself and those depend- 
ent on him by a cultivation of the land ; but credit for 
residence during the period of absence cannot be 
claimed, proof of residence for the full period of five 
years being always exacted. (Sec. 3 Act Mar. 2, 1889; 
Par. 36 Sugs.; Bohall vs. Dillon, 114 U. S. 47; 29 L. 
ed. 61; 5 Sup. Ct. Rep. 782; Circular No. 46, Aug. 
18, 1911.) 

81. What is the character of the residence and cultivation 
required by the homestead law ? 

The law contemplates continuous maintenance by the 
homesteader and his family of an actual home on the 
land to the exclusion of a home elsewhere; and while 
no specific amount of either cultivation or improve- 
ments is required, there must be actual annual culti- 
vation of some portion of the land (grazing is accept- 
able if the lands are more valuable for pasture) and 
such continuous improvement as will show the good 
faith of entryman. (Pars. 25 and 26 Sugs.). 

82. If the land was subject to entry by him, and entryman 
actually resided on and cultiyated it prior to entry, must 
he wait until the entry is five years old before making 
final proof? 

No; he may claim credit for his prior settlement. 
(Par. 38 Sugs.) 
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83. What is required of the widow, heirs or devisees (1) of 
a settler who dies before entry; (2) of an entryman who 
dies after entry but before having earned patent? 

(1) They must make entry and either reside upon 
or cultivate the land for such period as added to the 
period of residence and cultivation of the settler, will 
make the required period of five years. (2) They 
must within six months from death of entryman begin 
either residence or cultivation and continue same for 
such period of time as will when added to the time en- 
tryman complied with the law, aggregate the required 
period of five years, but in cases in which entryman 
has not complied with the law prior to his death, the 
heirs are not entitled to credit for period of life of en- 
try prior to entryman's death, and must themselves 
fully comply with the law. (Pars. 31 and 32 Sugs. ; 
Johnson vs. Heirs of Malone, 35 L. D. 522.) 

84. What is meant bv "commutation" and what entries 
may be commuted? 

Commutation means paying for the land after a 
shorter period instead of living on it five years; and 
all original, second, and adjoining farm entries are sub- 
ject thereto after fourteen months of actual and sub- 
stantially continuous residence accompanied by culti- 
vation and improvements, unless made under particular 
laws forbidding their commutation, the price being 
$1.25 an acre outside of railroad grants, and $2.50 
within, unless a diflferent price is fixed by law. (Par. 
37 Sugs.; Sec. 2301 R. S.; Act June 3, 1896; Act Jan. 
26, 1901.) 

85. Name some classes of entries which cannot be com- 
muted. 

Homestead entries allowed under the act of April 
28, 1904 (33 Stat. 547) known as the Kincaid act; en- 
eries under the reclamation act of June 17, 1902 (32 
Stat 388) ; entries under the enlarged homestead act of 
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February 19, 1909 (35 Stat. 639) ; entries allowed for 
coal lands under the act of June 22, 1910 (36 Stat. 
583), so long as the land is withdrawn or classified as 
coal ; additional entries allowed under the act of April 
28, 1904 ; second entries allowed under the act of June 
5, 1900; or second entries allowed under the act of 
May 22, 1902, when the former entry was commuted. 
(Par. 37 Sugs.) 

86. Is the right of a homesteader to patent defeated by 
alienation after satisfactory final proof and prior to pat- 
ent; and must the homesteader continue residence, cul- 
tivation and improvements after such proof? 

No, to both questions. (See Q. 33; Pars. 27 and 
44 Sugs.) 

87. Has Congress granted any rehef to perspns who have 
exhausted their rights under the homestead or desert 
land laws by making an entry which was subsequently 
lost, forfeited or abandoned?; 

Yes; the act of February 3, 1911 (36 Stat. 896) pro- 
vides that such persons may make second entries as 
though the former ones had not been made, provided 
the former entries were not canceled for fraud or re- 
linquished for valuable considerations in excess of 
filing fees paid. Similar acts had been passed thereto- 
fore. (P. 31 Sugs.; P. 27 D. L. Regs.) 

88. Describe the notice required to be given before making 
final proof (See Q. 69). 

Claimant must file with the register and receiver a 
notice of his intention to make such proof, stating the 
description of the land and the names of his witnesses ; 
the register then has published a notice once a week 
for a period of thirty days in a newspaper designated 
by him as published nearest the land, and posts such 
notice in a conspicuous place in his office for the same 
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period. At the expiration of said thirty days claimant 
may make proof on the day advertised, or within ten 
days thereafter in cases where accident or unavoidable 
delay have prevented applicant or witnesses from mak- 
ing such proof on the date specified. (Acts of Mar. 3, 
1879, and Mar. 2, 1889.) 

89. What are the provisions of the Kincaid act? 

It provides for title to certain lands in Nebraska un- 
der the same conditions as the homestead law, but for 
a larger area, and with additional burdens. (Act April 
28, 1904, 33 Stat. 547; Act May 29, 1908, 35 Stat. 
465; Act Mar. 2, 1907, 34 Stat. 1224; and Circ. Tan. 
19, 1912,40L. D. 369.) 

90. What is the Enlarged Homestead act? 

An act permitting entry in certain states of three 
hundred and twenty acres or less of land theretofore 
designated by the Secretary of the Interior as being arid 
and not susceptible of irrigation at a reasonable cost 
from any known source of water supply (i. e., suitable 
only for "dry farming"), under modified conditions of 
the general homestead law, but with additional bur- 
dens. (Acts of February 19, 1909, 35 Stat. 639. and 
June 17, 1910, 36 Stat. 531.) 

91. What additional burdens are imposed upon a home- 
steader whose entry embraces lands to be irrigated by 
works constructed by the government under the recla- 
mation act? 

He must reclaim at least one-half of the total irrig- 
able area of his entry for agricultural purposes, and 
patent will not be issued until he has paid all water 
right charges. (Sec. 5 Act June 17, 1902, 32 Stat. 
388; Rec. Regs. Pars. 24 and 25.) 

92. Is there any law under which homestead entries may 
be made covering lands within forest reserves? 
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The act of June 11, 1906 (34 Stat. 233) authorizes 
the Secretary of Agriculture to classify, list, and open 
to entry such lands which are chiefly valuable for ag- 
riculture, which in his opinion may be occupied for ag- 
ricultural purposes without injury to the forest re- 
serves, and which are not needed for public purposes. 
(Form 969 U. S. Dept. of Ag. Forest Service, Ap- 
proved June 22, 1906.) 

93. What are the rights of a homesteader regarding the re- 
moval of timber? 

When he acts in good faith and has the intention of 
perfecting his entry in the manner prescribed by the 
homestead laws and within the spirit of those laws, he 
may cut or remove timber for the purpose of preparing 
the land in the ordinary way for cultivation. (Shiver 
vs. U. S., 159 U. S. 491 ; 40 L. ed. 231 ; 16 Sup. Ct. 
Rep. 54.) 



Timber and Stone Entries. 

The laws governing the making of timber and stone en- 
tries, and the proofs required, to be found in Circular No. 
50, "Regulations under the timber and stone law,*' etc. 
Approved November 30, 1908, Revised and Approved Aug- 
ust 22, 1911 (40 L. D. 238), are as follows: Act of June 3, 
1878 (20 Stat., 89) ; Aug. 4, 1892 (27 Stat., 348) ; Dec. 
13, 1894 (28 Stat., 594) ; Mar. 4, 1904 (33 Stat., 59) ; Aug. 
30, 1890 (26 Stat., 391) ; Mar. 3, 1891, Sec. 17 (26 Stat, 
1095). 

94. What kind of land is subject to entry under the timber 
and stone law? 

Unreserved, unappropriated, nonmineral, surveyed 
public lands within the public land states, which are 
valuable chiefly for the timber or stone (lands valu- 
able for building stone may also .be entered under the 
placer mining law — see Q. 131) thereon, i. e., more val- 
uable for one of the latter reasons than for cultivation 
in their condition at date of application to purchase. 
(Par. 1 T. & S. Regs.; Act June 3, 1878.) 

95. What is the meaning of "timber" under the timber and 
stone law? 

Trees of such kind and quantity, regardless of size, 
as may be used in constructing buildings, irrigation 
works, railroads, telegraph and telephone lines, tram- 
ways, canals or ifences, or in timbering shafts and tun- 
nels or in manufacturing, but trees suitable for fuel 
only are not contemplated. (Par. 5 T. & S. Regs.) 

96. Who may make an entry under the timber and stone 
law? 
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One entry for not more than 160 acres, in contiguous 
legal subdivisions may be made by any citizen, or per- 
son who has declared his intention to become a citizen, 
of the United States, if he is not under twenty-one 
years of age and has not made a previous timber and 
stone entry, if his entry does not violate the 320 acre 
limitation (See Q. 35) ; by an association of qualified 
persons; or by a corporation each of whose stock- 
holders is qualified. (Par. 8 T. & S. Regs.) 

97. May a married woman make a timber and stone entry? 

Yes; if the laws of the state in which she applies 
permit married women to purchase and hold for them- 
selves real estate, and if she makes entry for her own 
benefit, and shows that the purchase price of the land 
was not furnished by her husband. (Par. 9 T. & S. 
Regs.) 

98. What acts must be performed to obtain title under the 
timber and stone law? 

(a) The land must be personally examined; (b) 
an application and sworn statement with a filing fee 
of ten dollars must be presented; (c) the appraised 
price of the land must be deposited with the receiver; 

(d) notice of application and proof must be published; 

(e) and final proof made. (Pars. 10 and 11 T. & S. 
Regs.) 

99. When and why must the land be personally examined? 

Not more than thirty days before application, and 
in order that claimant may knowingly swear to its 
character and condition. (Par. 11 T. & S. Regs.) 

100. What must the application' and sworn statement con- 
tain? 

Allegations showing that applicant is qualified: that 
the land is of the character contemplated by the stat- 
ute; that he does not apply to purchase the same on 
speculation, but in good faith to appropriate it to his 



42 TIMBER AND STONE ENTRIES 

own use, and that he has made no agreement whereby 
title should inure in whole or in part to any other per- 
son; applicant's estimate of the timber, based on ex- 
amination, and his valuation of the land and the timber 
thereon by separate items. It must be executed in 
duplicate before an authorized (See Q. 54) officer. 
(Sees. 1 and 2, Act June 3, 1878; Par. 12 T. & S. 
Regs. ) 

101. At what price are timber and stone lands sold? 

At the appraised price which must be not less than 
$2.50 an acre, but if the land department fail within 
nine months from date of application to appraise the 
land, the applicant may, without notice, within jo days 
thereafter, deposit the amount, not less than $2.50 an 
acre, specified in his application as the reasonable value 
of the land and timber, and proceed as though appraise- 
ment had been regularly made. Upon application 
made the chief of field division (See Q. 341), unless 
he finds legal objection to the allowance of the appli- 
cation, causes the lands to be appraised by an officer 
of the government, and when the appraisement is com- 
pleted the register and receiver note the price on their 
records, the land, in the absence of a reappraisement 
to be sold at such price only. (Par. 14 et seq. T. & S. 
Regs.; Act June 3, 1878.) 

102. Has the applicant any remedy if in his opinion the 
appraised price of the land is excessive? 

Upon noting the price on their records the register 
and receiver inform the applicant that he must within 
thirty days either pay said price or file his protest 
(supported by affidavit corroborated by two competent, 
credible and disinterested persons, specifically setting 
forth his objections) against the appraisement, and his 
application for a reappraisement at his own expense, 
and deposit a sum fixed by the register and receiver 
as sufficient to defray the expenses of a reappraise- 
ment. In the event of sufficient protest reappraise- 
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ment is made by the chief of field division. (Par. 20 
et seq, T. & S. Regs.) 

103. What is the status of timber and stone land which has 
been appraised but which the applicant has failed to 
enter ? 

It may be entered by any qualified person; and the 
lands may be reappraised upon request of an applicant 
as upon protest by the original applicant. (Par. 30 
et seq. T. & S. Regs.) 

104. Describe the notice required in timber and stone cases ? 

After appraisement and deposit of purchase money 
and fee, the register and receiver fix a time and place 
for final proof, name the officer before whom the same 
shall be offered, post a notice thereof in the land office 
(this notice to remain posted for sixty days) and de- 
liver a copy of the notice to the applicant to be pub- 
lished by him in the newspaper published nearest the 
land continuously for the period of sixty days prior 
to the date named therein for offering final proof. 
(Par. 25 T. & S. Regs. ; Act June 3, 1878.) 

105. What must the final proof show; what if applicant 
fails to make it on the day set? 

Final proof must show the required publication and, 
by the testimony of claimant and witnesses, that the 
land is of the character contemplated by the law. 
Thereafter, there being no objection, final entry may 
be allowed (See Q. 34). Proof may be made within 
ten days after the day advertised in cases where acci- 
dent or unavoidable delay have prevented claimant or 
witnesses from making such proof on the date speci- 
fied; but if not made within ten days, applicant may 
lose his right to complete entry, although upon satis- 
factory showing, and in the absence of adverse claim, 
the Commissioner of the General Land Office may 
authorize him to readvertise and complete his entry. 
(Par. 26 T. & S. Regs. ; Act June 3, 1878.) 



Desert Land Entries. 

The laws governing the making of desert land entries, 
assignments thereof, and the proofs required, to be found 
in the "Statutes and regulations governing entries and proof 
under the desert-land laws," etc. (39 L. D. 253), Ap- 
proved September 30, 1910, Reprinted with additions No- 
vember 20, 1911, are as follows: Act of Mar. 3, 1.877 (19 
Stat., 377) ; Mar. 3, 1891 (26 Stat., 1095) ; August 30. 
1891 (26 Stat., 391) ; June 27, 1906 (34 Stat., 519) ; Feb. 

3, 1911 (36 Stat., 896) ; Mar. 28, 1908 (35 Stat., 52) ; Mar. 

4, 1904, amending Sec. 2294 R. S. (33 Stat., 59) ; June 22, 
1910 (36 Stat, 583) ; Mar. 3, 1909 (35 Stat., 844) ; June 
25, 1910 (36 Stat, 867). 

106. May desert land entries be made in all the public land 
states ? 

No; only in California, Colorado, Idaho, Montana, 
Nevada, North Dakota, Oregon, South Dakota, Utah, 
Washington, Wyoming, Arizona and New Mexico. 
(Act Mar. 3, 1877; Mar. 3, 1891; Par. 2 D. L. Regs.) 

107. What kind of lands are subject to entry under the 
desert land laws? 

Lands which, by reason of lack of rainfall, or of suffi- 
cient dampness in the soil, will not produce native grasses 
sufficient in quantity, if unfed by grazing animals, to 
make an ordinary crop of hay in usual seasons (a 
larger crop for a few successive seasons on account 
of unusual rainfall does not destroy the character of 
such lands as desert lands), nor produce an agricul- 
tural crop of any kind in amount to make the cultiva- 
tion thereof reasonably remunerative, and do not con- 
tain sufficient moisture to produce a natural growth 
of trees — if surveyed and unappropriated. (Sec. 2, 
Act Mar. 3, 1877 ; Par. 3 D. L. Regs.) 
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108. How must an applicant proceed to make a desert land 
entry? 

He must file with the register and receiver his appli- 
cation under oath, showing (1) that he is a citizen or 
has declared his intention of becoming a citizen of the 
United States; (2) that he is twenty-one years of age 
or over; (3) that he is a bona fide resident of the 
state in which the land is situate; (4) that he has not 
previously exercised the right of entry under the desert 
land laws by making an entry or by having taken one 
by assignment (but see Q. 87) ; (5) that he has per- 
sonally examined every legal subdivision of the land 
sought to be entered; (6) that the entry will not vio- 
late the 320 acre limitation (See Q. 35); and (7) 
alleging that he intends to reclaim the lands applied 
for by conducting water thereon within four years 
from the date of his application. This application 
must contain a description of the land by legal sub- 
division, section, township and range, and must be cor- 
roborated by the affidavits of two reputable witnesses, 
who must, like applicant, be personally acquainted with 
the land, and must state the facts upon which is based 
the opinion that the land is subject to desert entry. 
Applicant must also file a map showing the plan by 
which he proposes to conduct water upon the land, and 
the manner by which he intends to irrigate the same. 
Upon proper payment certificate of entry then issues. 
(Act Mar. 3, 1877; Act Mar. 3, 1891; Par. 8 et seq. 
D. L. Regs.) 

109. Who may make a desert land entry? 

Any person, male or female, married or single, who 
can make oath to the required application ; but at time 
of making final proof claimant must have been ad- 
mitted to full citizenship ; and if at time of entry he is 
not the owner of a clear right to the use of sufficient 
water to irrigate and reclaim the whole of the land 
entered, and of keeping it permanently irrigated, his 
entry will be canceled unless he succeeds in acquiring 
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such a right thereafter, and his right of entry will be 
lost and money paid forfeited. (Pars. 4 and 12 D. L. 
Regs.) 

110. What is the maximum area that may be embraced in 
a desert land entry? 

Three hundred and twenty acres, in compact form, 
except that entries covering lands withdrawn or classi- 
fied as coal lands— See Q. 56— (Act June 22, 1910, 36 
Stat., 583), or valuable for coal, may not exceed 160 
acres, and in no case may an entry be allowed in vio- 
lation of the 320 acre limitation. (Q. 35; Pars. 5 and 
6 D. L. Regs.) 

111. How may a preference right to enter unsurveyed 
land under the desert land law, upon survey, be obtained? 

By going upon the land and commencing to reclaim 
the same; the work of reclamation, or upon its com- 
pletion cultivation and occupation, to continue until 
completion of the survey and filing of the plat thereof 
in the local land office, claimant to exercise his pref- 
erence right within 90 days after filing of plat of sur- 
vey in the local office. (Par. 7 D. L. Regs.; Act Mar. 
28, 1908.) 

112. Is a desert land entry assignable? 

Yes; to single individuals, in whole or in part, but 
not otherwise than by legal subdivision ; and no person 
may take a desert land entry by assignment who is not 
qualified to enter the tract assigned — taking a desert 
land entry by assignment exhausts the right of desert 
land entry, and of taking by assignment: see O. 108. 
(Pars. 14 and 15 D. L. Regs.) 

113. What is the requirement as to annual proof under the 
desert land law ? 

At the end of the first, second and third years after 
entry claimant must file with the register proof con- 
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sisting of his own affidavit corroborated by the affi- 
davits of two reputable witnesses, that the full sum of 
one dollar has been expended during such year in the 
necessary irrigation, reclamation, and cultivation there- 
of, by means of main canals and branch ditches, in 
permanent improvements upon the land, and in the 
purchase of water rights for the irrigation of the same ; 
and at the end of the third year he must file a map or 
plan showing the character and extent of said im- 
provements. But entryman need not wait until the end 
of the year before submitting proof, and proof suf- 
ficient for the three years may be offered whenever the 
amount of three dollars an acre has been expended. 
(Par. 17 D. L. Regs.) 

114. Name some of the kinds of expenditures, proof of 
which will be accepted as satisfactory annual proof? 

Expenditures for the construction and maintenance 
of storage reservoirs, dams, canals, ditches, and laterals 
to be used by claimant for irrigating his land, for roads 
where they are necessary, for erecting stables, corrals, 
etc., for digging wells, where the water therefrom is 
to be used for irrigating the land, and for leveling and 
bordering land proposed to be irrigated; expenditures 
for fencing all or a portion of the claim, in case it is 
clearly shown that the fence is necessary for the pro- 
tection of a portion of the land being prepared for 
irrigation and cultivation or for the protection of 
canals, ditches, etc., thereon; expenditures for survey- 
ing, for the purpose of ascertaining the levels for 
canals, ditches, etc., and for the first breaking or clear- 
ing of the soil, and expenditures for stock or interest 
in an irrigating company, after satisfactory investiga- 
tion by a special agent. (See Q. 341; Par. 18 D. L. 
Regs.) 

115. Is it sufficient to show, in satisfaction of the require- 
ment of cultivation, that there has been a marked in- 
crease in the growth of grass, or that grass sufficient to 
support stock has been produced, as a result of irrigation ? 



48 DESERT I^AND BNtlOES 

No ; as a rule actual tillage of one-eighth of the land 
must be shown. If, however, on account of some pe- 
culiar climatic or soil conditions, no crops except grass 
can be successfully produced, or if actual tillage will 
destroy or injure the productive quality of the soil, 
the production of a crop of hay (as a result of actual 
irrigation), of merchantable value, will be accepted as 
sufficient compliance with the requirement as to culti- 
vation. (Par. 25 D. L. Regs.) 

116. What is the requirement as to final proof under the 
desert land law ? 

Within four years from date of entry (at any time 
within said period, when the required expenditure has 
been made, and the requirements of the law as to im- 
provements, reclamation, irrigation and cultivation 
have been met — and this period may be extended not 
exceeding three years in the discretion of the Commis- 
sioner of the General Land Office in cases in which on 
account of unavoidable delay in the construction of the 
irrigation works intended to convey water to the land, 
entryman is unable to make the required proof within 
the four years) claimant must submit proof by him- 
self and two witnesses of reclamation of said tract, and « 
irrigation and cultivation of one-eighth of the land. 
Said proof must show specifically the source and vol- 
ume of the water supply and how it was acquired and 
how maintained; all tiiat has been done in the matter 
of reclamation must be fully described; the facts re- 
garding claimant's water right must be shown, and it 
must appear that under the local laws regarding water 
rights, claimant has exercised such diligence as will if 
continued result in his definitely securing a perfect 
right to the use of sufficient water for the permanent 
irrigation of all the irrigable land in his entry. Upon 
satisfactory proof and pa3rment final certificate of en- 
try issues — see Q. 34 — (Par. 20 et seq. D. L. Regs.). 

117. Describe the notice of final proof required? 

A notice containing a complete description of the 
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entry, giving the names of the witnesses and showing 
when (the date of proof must be at least thirty days 
after the date of first publication), where, and before 
whom proof is to be made, must be published once a 
week for five successive weeks in a newspaper of estab- 
lished character and general circulation published near- 
est the land ; and it must also be posted in the local land 
office for the same period. Claimant must prove pub- 
lication by an affidavit of the publisher, and the regis- 
ter will certify to posting in the office. (Par. 20 et seq. 
D. L. Regs.) 

118. What is the price of desert lands? 

$1.25 an acre, 25c payable at time of making original 
entry, and one dollar payable at time of making final 
proof. (Sec. 1, Act Mar. 3, 1877; Sees. 5 and 7, Act 
Mar. 3, 1891 ; Par. 30 D. L. Regs.) 

119. What penalty is provided for cases of failure to make 
annual proof when due, or final proof within the period 
of four years, or within the period for which an exten- 
sion has been granted? 

The register and receiver notify entryman that he 
will be allowed sixty days in case of annual, and ninety 
days in case of final proof, in which to submit proof, 
and if no action is taken within the time allowed the 
entry is canceled by the Commissioner of the General 
I^nd Office. (Pars. 18 and 28 D. L. Regs.) 

120. Has any relief been provided for desert land entrymen 
whose lands have been embraced within the exterior 
limits of any withdrawal under the reclamation act, and 
who have been hindered or prevented thereby from mak- 
ing reclamation? 

Yes ; such entrymen will be excused during the con- 
tinuance of such hindrance from all compliance with 
the desert land laws, upon a clear showing of such 
hindrance. (Par. 34 et seq. D. L. Regs.) 
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121. What effect has the completion of a reclamation pro- 
ject by the government upon a desert land entry within 
the project? 

The entryman must comply with all the provisions 
of the act of June 17, 1902, must relinquish all the land 
in his entry in excess of 160 acres, make final proof and 
comply with the terms of payment of said act, but if 
he has a water right, he need not accept the conditions 
of the reclamation act and may proceed independently 
of the government's plan of irrigation, and acquire title 
to the land. (Pars. 41 and 42 D. L. Regs. ; Par. 70 et 
seq. Rec. Regs.) 

122. What effect would discovery of mineral have upon the 
rights of a desert land claimant, discovery being made 
subsequent to complete reclamation but prior to final 
entry? 

No matter how extensively may have been entry- 
man's improvements and reclamation, a discover^' of 
mineral prior to final entry will defeat the claim. (See 
Q. 55 et seq.; Sec. 2 Act Mar. 3, 1877 ; State vs. Wyo- 
ming, 38 L. D. 508, 512.) 

123. What are the provisions of the Carey act? 

The Carey act provides for contracts to be entered 
into by the Secretary of the Interior, with the approval 
of the President — after filing of map and plan of irri- 
gation, the land having been found by the land depart- 
ment to be desert in character, and the plan of recla- 
mation feasible — ^binding the United States to donate 
to states in which there may be desert land as much 
desert land, not exceeding certain limits of acreage, as 
the state may cause to be irrigated and reclaimed, said 
reclamation to be completed within ten years from the 
date of approval by the Secretary of the Interior of 
the state's application for segregation of the lands, 
which period the Secretary may extend five years in 
his discretion, patents to issue to the state or its as- 
signee as fast as satisfactory proof of reclamation may 
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be submitted, said lands to be sold in small tracts by 
the state to actual settlers. (See "Regulations con- 
cerning the selection of desert lands by certain states 
and territories under the act of Congress approved- 
Aug. 18, 1894," etc.. Approved April 9, 1909, S? hy. 
D. 624; Circular of April 25, 1910, 38 L. D. 580.) <f^. 

124. When does title under the Carey act vest? ^-->. ^^^ 

No complete equitable interest or title to-ij&eMand 
becomes vested in the state until the final apf^-oval of 
the patent list, as is the case of many ajialOgous in- 
stances, as that of forest lieu selection§-I(-Miller vs. 
Thomas, 36 L. D. 492; Thos. B. W>X^"^" ^^ L. D. 
495) ; railroad land grants and iudecnnity selections 
(Barden vs. N. P. Ry. Co. 154 ,U'S,^288; 38 L. ed. 
992 ; 14 Sup. Ct. Rep. 1030 ; Wis:.*:Oent. R. R. Co vs. 
Price Co., 133 U. S. 496) ; and state school indemnity 
selections and selections for public improvements 
(State of Cal, 37 L. D. 499; Regulations. 35 L. D. 
537, par. 11). 

125. What are, in a general way, the provisions of the 
reclamation act? 

It provides for the appropriation of the receipts from 
the sale of public lands in certain states to the construc- 
tion of irrigation works for the reclamation of arid 
lands, the land to be so irrigated being subject to dis- 
posal only under the homestead law in tracts of not less 
than ten nor more than 160 acres, the limit of area per 
entry representing the acreage which in the opinion of 
the Secretary of the Interior may be reasonably re- 
quired for the support of a family, the entrymen to 
pay charges, equitably apportioned per acre, in not to 
exceed ten annual installments, determined with a view 
of returning to the reclamation fund the estimated cost 
of construction of the project, such projects being un- 
dertaken by the Secretary as he shall determine to be 
practicable and advisable and at such times as the 
necessary funds shall be available in the reclamation 
fund. (Act June 17, 1902, 32 Stat. 388; Rec. Regs.) 
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r;. Mineral Locations and Entries. 
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* 

"•.•Th^ general federal laws governing mining claims, to be 
found -vi the "United States mining laws and regulations 
ihttbmMr;' Approved March 29, 1909 (37 L. D. 728), 
are a^'fofToyrs : Sees. 2318 to 2346 inc. R. S. ; Act June 6, 
1874 (fS'Stat. 61) ; Feb. 11, 1876, (18 Stat. 315) ; Jan. 22, 
1880 (21 SifUk^l) ; Mar. 3, 1881 (21 Stat. 505) ; April 26, 
1882 (22 SttfC.40) ; May 17, 1884 (23 Stat. 24) ; Aug. 30, 
18^0 (26 Stat 8yi>; Mar. 3, 1891, Sees. 16 and 17 (26 Stat. 
1095) ; Aug. ^••l89e (27 Stat. 348) ; Feb. 11, 1897 (29 
Stat. 526); June-i£*1897 (30 Stat. 34, 35, 36); Jan. 31, 
1901 (31 Stat. 745) ; Feb. 12 1903 (32 Stat. 825) ; and Mar. 
«, 1907 (35 Stat. 1243). 

126. What law governs the location, possession and patent- 
ing of mining claims ? 

(1) Federal legislation; (2) supplemental state leg- 
islation; (3) local mining rules, regulations and cus- 
toms. 

127. Is it necessary for Congress to except mineral lands 
from agricultural disposition? 

No ; since we have special laws for the disposal of all 
mineral lands, this it not necessary, and the finding of 
mineral any time before final entry is such a flaw as 
will prevent issue of patent. (Sees. 2318 and 2346 R. 
S.; Colo. Coal & Iron Co. vs. U. S., 123 U. S. 307; 
31 L. ed. 182; 8 Sup. Ct. Rep. 131.) 

128. Of what does the federal mining legislation consist? 

Of the act of July 4, 1866 (14 Stat. 86) authorizing 
the location of mining claims, and providing for the 
patenting of lode claims ; of the act of July 9, 1870 (16 
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Stat. 217) providing for the patenting of placer claims ; 
and of the act of May 10, 1872 (17 Stat. 91) amenda- 
tory of tihe preceding two ; these acts being embodied, 
as amended, in the revised statutes, Sees. 2318 to 2340 
inc. Supplementary acts covering minor matters have 
been passed subsequent to the revised statutes. 

129. What parts of the public domain are affected by the 
federal mining law ? 

Alaska, Arizona, Arkansas, California, G^lorado, 
Florida, Idaho, Louisiana, Montana, Nevada, New 
Mexico, North Dakota, Oregon, South Dakota, Utah, 
Washington and Wyoming. 

130. What is included bv the term "mineral" in addition 
to the substances mentioned in Sec. 2320 R. S.? 

Whatever is recognized by the standard authorities 
as a mineral, whether of metallic or other substance, 
when found in the public lands in quantity and quality 
sufficient to render the land more valuable on account 
thereof than for agricultural purposes, must be treated 
as coming within the purview of the mining laws. 
(Pacific Coast Marble Co. vs. N. P. R. R. Co., 25 L. 
D. 233; N. P. Ry. Co. vs. Soderberg, 188 U. S. 526; 
47 L. ed. 576; 23 Sup. Ct. Rep. 366.) 

131. Name some of the substances which have been held 
mineral by the land department and the courts, in addi- 
tion to gold, silver, cinnabar, lead, tin and copper, men- 
tioned in Sec. 2320. 

Marble, granite, petroleum (Act Feb. 11, 1897; 
Union Oil Co., On Review 26 L. D. 361) asphalt, gil- 
sonite, limestone, kaolin, building stone (Act Aug. 4, 
1892, p. 16 Min. Regs., p. 14 T. & S. Regs.), borax, 
gypsum, fire clay, mica, slate, phosphates, guano, car- 
bonate of soda, nitrate of soda, salt (but the same per- 
son shall not locate or enter more than one claim ; Act 
Jan. 31, 1891; see also pars. 31 to 33 inc. Min. Regs.), 
and sulphur. 



^ 
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132. What is a 'Vein" or "lode" within the meaning of the 
mining laws? 

It is incapable of a hard and fast legal definition, but 
in general, may be said to be a reasonably continuous 
body of mineral bearing rock in the general mass of 
the mountain, and of greater value than the surround- 
ing country rock. The term includes not merely a 
typical fissure or contact vein, but any fairly well de- 
fined zone or .belt of mineral-bearing rock in place. 
(Iron Silver Min. Co. vs. Cheesman, 116 U. S. 539, 
533 ; 29 L. ed. 712 ; 6 Sup. Ct. Rep. 481 ; Eureka Cons. 
Min. Co. vs. Richmond Min. Co., 4 Sawyer 302, 310, 
312; East Tintic Con. Min. Claim, 40 L. D. 271, 273; 
Henderson et al. vs. Fulton, 35 L. D. 652.) 

133. What is the "apex" of a lode? 

The apex is the top of the lode, whether that top 
outcrops (shows on the surface) or is overlaid. (Cos- 
tigan on Mining Law, p. 105.) 

134. What is the ^^strike" of a vein ; its "dip ;" its "hang- 
ing wall," and "foot wall" ? 

The course or strike of a vein means either the length 
of the apex or the direction taken by the length of the 
apex; its dip is its departure from either the perpen- 
dicular or horizontal in its descent into the earth (Cos- 
tigan on Mining Law, p. 140) ; if a vein dips, its lower 
wall is its foot wall, or floor, and its upper wall its 
hanging wall or roof. (Costigan, p. 115.) 

135. What is a placer within the meaning of the mining 
laws? 

Any form of mineral deposit other than a vein or 
lode. (Sec. 2329 R. S.) 

136. Define "location" within the meaning of the mining 
law. 
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The location of a mining claim is the act of appro- 
priating a parcel of public mineral land in accordance 
with the provisions of the mining laws. The term is 
also applied to the parcel of land so appropriated. 
(Smelting Co. vs. Kemp, 104 U. S. 636, 649; 26 L. ed. 
875.) 

137. Define "claim" under the mining laws. 

The words claim and location are used interchang- 
ably in the statutes, but they often mean very different 
things ; if a miner has only the ground covered by one 
location his claim and location are identical, but if he 
acquires the adjoining location of his neighbor, or 
makes or acquires any number of locations of 
contiguous land, the ground covered by all will consti- 
tute his mining claim. (St. Louis Smelting & Refining 
Co. vs. Kemp, 104 U. S. 636, 648 ; 26 L. ed. 875 ; Del 
Monte Min. & Mil. Co. vs. Last Ch. M. & M. Co., 171 
U. S. 55; 43 L. ed. 72; 18 Sup. Ct. Rep. 895.) 

138. What is the effect of a mineral location? 

It gives the locator the exclusive right to the pos- 
session and enjoyment of the surface included within 
its lines, and of all veins, the top or apex of which lie 
inside its limits, although such veins may so far de- 
part from a perpendicular in their course downward as 
to extend beyond vertical planes passed downward 
through the side lines, extralateral rights being lim- 
ited, however, to such parts of the veins as lie between 
vertical planes passed downward .through the end lines. 
The area covered by the location becomes segregated 
from the public domain, and the property of the lo- 
cator. (Sec. 2322 R. S.; St. Louis Min. Co. vs. Mont. 
Min. Co., 171 U. S. 650, 655 ; 43 L. ed. 320 ; 18 Sup. 
Ct. Rep. 946.) 

139. What is the consequence if the vein crosses the side 
fines of the location instead of the end lines ? 
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Where the discovery (original or principal) vein 
crosses both side lines, instead of going out of the end 
lines as located and does not touch an end line, the side 
lines become, for extralateral right purposes, the end 
lines. (Flagstaff Silver Min. Co. of Utah vs. Tarbet, 
98 U. S. 463; 25 L. ed. 253; Costigan, p. 422.) 

140. Define the rights of the parties where two or more 
veins intersect or unite. 

Where two or more veins intersect or cross each 
other, priority of title shall govern, and such prior lo- 
cation shall be entitled to all ore or mineral contained 
within the space of intersection ; but the subsequent lo- 
cation shall have the right of way through the space of 
intersection for the purposes of the convenient working 
of the mine. And where two or more veins unite, the 
oldest or prior location shall take the vein below the 
point of union, including all the space of intersection. 
(Sec. 2336 R. S.) 

141. What is the character of a mineral location? 

It is property in the highest sense of that term, which 
may be bought, sold and conveyed ,and will pass by 
descent; the mineral claimant has the right of exclu- 
sive possession of the sub-surface as well as the sur- 
face, the only limitation on this right being the right 
given to pursue a vein which on its dip enters the sub- 
surface. (See last sentence Sec. 2326 R. S. ; Sullivan 
vs. Iron Silver M. Co., 143 U. S. 431 ; 36 L. ed. 214 ; 12 
Sup. Ct. Rep. 555 ; St. Louis M. & M. Co. vs. Montana 
M. Co., 194 U. S. 235 ; 48 L. ed. 953 ; 24 Sup. Ct. Rep. 
654.) 

142. What effect do conflicting older locations have upon 
an application for patent to a mining claim? 

None, except that their area must be excluded and 
patents have been issued covering locations consisting, 
because of excluded conflicts, of several small non- 
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i contiguous tracts; but where the location is cut in two 
by a non-mineral claim, discovery on both sides of the 
conflict must be proven; and where discovery is ex- 
cluded, unless further and sufiicient discovery is shown, 
the entry must be canceled. The lines of a junior lo- 
cation may be laid upon or across the surface of a valid 
senior location for the purpose of securing or defining 
rights not in conflict with the senior location, if no 
forcible entry be made. (Lone Dane lode, 10 T^. D. 
53; Paul Jones lode, 31 L. D. 359; Del Monte Min. 
Co. vs. Last Ch. M. Co., 171 U. S. 55, 59, 85 ; 43 L. ed. 
72; 18 Sup. Ct. Rep. 895.) 

143. What is the effect of a location made upon land cov- 
ered by a subsisting entry ? 

It confers no rights when made, but becomes valid 
upon cancellation of the first entry. (Moonan vs Cal- 
adonia Co., 121 U. S. 393 ; 30 L. ed. 1061 ; 7 vSup. Ct. 
Rep. 911.) 

144. May lodes be located as placers and placer deposits as 
lodes ? 

No; claims must be taken in accordance with the 
manner in which deposit is laid down. (Henderson et 
al. vs. Fulton, 35 L. D. 652.) 

145. What are mining districts? 

Territorial divisions, varying in size acording to the 
needs and notions of their organizers. They are quasi 
municipal organizations by the miners. (Costigan, p. 
24; Morrison's Mining Rights, 13th ed., pp. 4 and 5.) 

146. Can mineral locations be made within withdrawn areas? 

Generally no ; but it is provided by law that mineral 
lands included within forest reserves shall continue sub- 
ject to location and entry, and the act of June 25, 1910 
(36 Stat 847) provides that lands withdrawn there- 
under shall be open to "exploration, discovery, occu- 
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pation and purchase" under the mineral laws, so far as 
the same apply to minerals other than coal, oil, gas and 
phosphates. (Act June 4, 1897.) 

147. (1) Who may locate a mining claim; (2) how many 
locations may be made by a single person? 

(1) Any citizen of the United States or person who 
has declared his intention to become a citizen (and a 
location may be made by one person, or jointly by any 
number of qualified persons) ; pitizen including a cor- 
poration (See Q. 32). (2) The law prescribes no lim- 
itation as to the number of claims which may be lo- 
cated—see Q. 35. (Sec. 2319 R. S.; McKinley vs. 
Wheeler, 130 U. S. 630; 32 L. ed. 1048; 9 Sup. Ct 
Rep. 638.) 

148. (1) May a minor locate a mining claim; (2) what is 
the effect of a location by an alien ? 

(1) There is no limitation as to age in the mining 
law and any person of the age of discretion may lo- 
cate. (2) Voidable not void. (Leary vs. Manuel, 12 
L. D. 346; Manuel vs. Wulff, 152 U. S. 505; 38 L. 
ed. 532; 14 Sup. Ct. Rep. 651.) 

149. May a mineral location be made by an agent? 

Yes ; in locating mining claims, the claimant may do 
by agent all that he could do in his own person. (Mur- 
ley vs. Ennis, 2 Colo. 305.) 

150. Can a valid location be made before discovery? 

No; Sec. 2320 R. S. provides that "no location of a 
mining claim shall be made until the discovery of the 
vein or lode within the limits of the claim located," 
and the department and courts have held discovery to 
be a prerequisite to a mineral location. Cayuga Lode, 
5 L. D. 703 ; U. S. vs. Iron Silver M. Co., 128 U. S. 
673; 32 L. ed. 571; 9 Sup. Ct. Rep. 195.) 
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151. Is a location valid which was not preceded by dis- 
covery, but within the limits of which discovery was af- 
terward made? 

Yes ; but there is no location until discovery is made ; 
it is immaterial whether discovery is made before or 
after location if it is made before the rights of others 
intervene. (Bakersfield Fuel & Oil Co., 39 L. D. 460; 
Erwin vs. Perego, 93 Fed. 608.) 

152. Is there any exception to the foregoing rule? 

Yes; Congress has provided that patent shall not be 
denied for lands located or claimed prior to March 2, 
19JI, under the mining laws, containing oil or gas, 
and transferred before discovery, although the claim 
may have been located by eight persons and contain 
the maximum area (See Q. 157) and have been trans- 
erred to a single individual or corporation — see Q. 32. 
(Act. Mar. 2, 1911, Pub. No. 450, H. R. 32344.) 

163. (1) Can a placer location for 160 acres, made by eight 
persons and subsequently transferred to a single indi- 
vidual, invalid because not preceded by discovery, be 
perfected by the transferee upon a subsequent discovery ? 
(2) Could a corporation transferee perfect it to the ex- 
tent of a greater area ? 

(1) Only to the extent of 20 acres. (2) No. (H.^ 
H. Yard et aL, 38 L. D. 59 ; Bakersfield Fuel & Oil 
Co. 39 L. D. 460 ; Creede & Cripple Creek Min. Co. vs. 
Uintah Timnel M. Co., 196 U. S. 337; 49 L. ed. 501; 
25 Sup. Ct. Rep. 266.) 

164. What constitutes discovery which will warrant location 
under the mining laws? 

A finding of mineral such that a person of ordinary 
prudence would be justified in the further expenditure 
of his labor and money with a reasonable prospect of 
success in developing a valuable mine ; a trace or indi- 
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cation of mineral is not sufficient; to constitute a valid 
discovery upon a lode mining claim for which patent is 
sought there must be actually and physically exposed 
within the limits thereof a vein or lode of mineral bear- 
ing rock in place, possessing in and of itself a present 
or prospective value for mining purposes. (U. S. vs. 
Iron Silver Min. Co., 128 U. S. 673 ; 32 L. ed. 571 ; 9 
Sup.Ct. Rep. 195 ; Madison et aL vs. Octave Oil Co. et al,, 
154 Cal. 768; 99 Pac. 176; Castle vs. Womble, 19 L. 
D. 465; East Tintic Cons. Min. Claim, 40 L. D. 271.) 

155. Will seepages or traces of petroleum suffice for an oil 
placer location? 

To constitute a prior discovery which will support 
a location of public ground as an oil placer claim under 
the laws, the locator must have actually discovered oil 
within the limits of the claim. Mere surface indica- 
tions of the existence of oil therein, however strong, 
are not sufficient. (Nevada Sierra Oil Co. vs. Home 
Oil Co., 98 Fed. 673.) 

156. Is one discovery of mineral sufficient on a 160 acre 
placer ? 

Yes; one discovery suffices for a single location no 
matter what its acreage, but if any area of the claim, 
amounting to a legal subdivision, does not contain min- 
eral, or is not valuable for mineral, such land must be 
excluded. (Par. 19 Min. Regs.; Ferrell et aL vs. Hoge 
et aL, 27 L. D. 129, On Review, 29 L. D. 12.) 

157. What limitations as to size and shape of placer claims 
are prescribed by statute ? 

No placer location shall include more than 20 acres 
for each individual claimant, and not more than 160 
acres no matter what the number of persons (Sees. 
2331 and 2330 R. S.). The law contemplates that a 
single claimant, either individually or in association, 
shall not appropriate more than 20 acres under a placer 
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location (Cook vs. Klonos, 164 Fed. 529, 537). Where 
the land has been previously surveyed by the United 
States the placer must in its exterio.- limits conform to 
the legal subdivisions of the public lands (See Q. 3) 
where possible; and placer mining claims located on 
unsiu^eyed land must conform, as near as practicable 
with the United States system of public land surveys, 
and the rectangular subdivisions of said surveys. (Sees. 
2329 and 2331 R. S. ; Pars. 27 to 30 inc. Min. Regs. ; 
Snow Flake Fraction Placer, 37 L. D. 250.) 

158. Does the rule of approximation (See Q. 5) apply to lo- 
cations and entries under the mining law? 

No. (Chicago Placer Mining Claim, 34 L. D. 9.) 

159. (1) What are the statutory limitations of the dimen- 
sions of lode mining claims; (2) what is the effect of a 

location of more than the authorized width? 

(1) A lode mining claim may not exceed fifteen 
hundred feet in length along the vein or lode ; no claim 
shall extend more than three hundred feet on each side 
of the middle of the vein at the surface ; and no claim 
shall be limited to less than twenty-five feet on each 
side of the vein; the end lines shall be parallel. (2) It 
is void only as to the excess. (Sec. 2320 R. S. ; Rich- 
mond Min. Co. vs. Rose et cU,, 114 U. S. 576 ; 20 L. ed. 
273; 5 Sup. Ct. Rep. 1055.) 

160. What have the courts and the departments held re- 
garding end lines of lode claims? 

That they are important features of lode locations; 
that they must be straight; and that they must have 
substantial existence in fact and in length reasonably 
comport with the width of the claim as located. (Cham- 
pion Min. Co., 171 U. S. 293, 311; 43 L. ed. 170; 18 
Sup. Ct. Rep. 909 ; Hidee G. M. Co. 30 L. D. 420 ; Jack 
Pot Lode M. CI., 34 L. D. 470, 471; Belligerent & 
Other Lode M. Claims, 36 L. D. 22.) 
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161. What is provided by Sec. 2323 R. S. regarding tun- 
nels? 

The effect of this section is to give the proprietors 
of a mining tunnel run in good faith the possessory 
right of fifteen hundred feet of any blind lodes cut, dis- 
covered or intersected by such tunnel, which were not 
previously known to exist, within three thousand feet 
from the face or point of commencement of such tun- 
nel, and to prohibit other persons, after the commence- 
ment of the tunnel from prospecting for and making 
locations of lodes on the line thereof and within said 
distance of three thousand feet, unless such lodes ap- 
pear upon the surface or were previously known to 
exist. Failure for six months to prosecute work on 
the tunnel shall be considered as an abandonment. (See 
Pars. 16, 17 and 18 Min. Regs.) 

162. Is a tunnel site under Sec. 2323 a mining claim ; can it 
be patented ? 

No — to both questions. (Creede & C. C. M. & M. 
Co. vs. Uintah Tunnel M. & T. Co., 196 U. S. 337 ; 4^ 
L. ed. 501; 25 Sup. Ct. Rep. 266.) 

163. What has been the attitude of Congress toward regu- 
lations made by miners? 

It recognized the established rules of the miners 
when it passed the mining law, and provided that the 
miners of each mining district might make regulations 
governing the location, manner of recording, amotmt of 
work necessary to hold possession of a mining claim, 
not in conflict with the laws of the United States or the 
state or territory in which the district is situate. ("Sec. 
2324 R. S.) 

164. State the provisions of the statute regarding location 
and record of a mining claim. 

The location must be distinctly marked on the ground 
so that its boundaries may be readily traced; and all 
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records of mining claims shall contain the name or 
names of the locators, the date of the location, and such 
a description of the claim or claims located by refer- 
ence to some natural object or permanent monument as 
will identify the claim. (Sec. 2324 R. S.; Pars. 7, 9, 
10 and 11 Min. Regs.) 

166. What is the provision of the law regarding "assess- 
ment work"? 

That on each claim, until patent has been issued 
therefor, not less than one hundred dollars worth of 
labor shall be performed or improvements made dur- 
ing each calendar year, the annual labor to commence 
on the first of January succeeding the date of location ; 
but where several contiguous claims are held in com- 
mon (See Q. 197 et seq.) such expenditure may be 
made upon any one claim. (Sec. 2324 R. S ; vSec. 2 
act Jan. 22, 1880; Par. 12 Min. Regs.) 

166. Must the annual expenditure be made subsequent to 
entry, up to issuance of patent? 

No; the date of issuing of patent certificate (or final 
certificate of entry) is the date contemplated by the 
statute. (Par. 14 Min. Regs.; Nielson vs. Champagne 
M. & M. Co., 29 L. D. 491, 493.) 

167. What is the result of failure to perform the annual as- 
-sessment work? 

The claim upon such failure becomes open to reloca- 
tion in the same manner as if no location of the same 
had ever been made, provided that the original locators, 
their heirs, assigns, or legal representatives have not 
resumed work upon the claim after failure and before 
such location. Annual expenditure is protection of 
possession against other claimants. (Sec. 2324 R. S. ; 
Par. 13 Min. Regs.) 

168. Is the question of the performance of the annual as- 
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sessment work one within the jurisdiction of the land de- 
partment ? 

No; annual expenditure is a matter solely between 
rival or adverse claimants, going only to right of pos- 
session which is committed exclusively to the courts. 
(Par. 55 Min. Regs.) 

169. What remedy has Congress provided against co-owners 
who fail to contribute their proportion of the annual ex- 
penditure ? 

The co-owners who have performed the labor or 
made the improvements may, at the expiration of the 
year, give such delinquent co-owner personal notice in 
writing or notice by publication in the newspaper pub- 
lished nearest the claim for at least once a week for 
ninety days, and if at the expiration of ninety days after 
such notice in* writing, or one hundred and eighty days 
after the first newspaper publication such delinquent 
should fail or refuse to contribute his proportion of the 
expenditure required, his interest in the claim shall be- 
come the property of his co-owners who have made the 
expenditure. (Sec. 2324 R. S.; Par. 15 Min. Regs.) 

170. What proof is required in patent proceedings where 
the claimant alleges ownership of a forfeited interest un- 
der Sec. 2324 R. S. ? 

The statute must be strictly construed; publication 
alone does not divest, publication and failure to pay 
do; therefore the sworn statement of the publisher as 
to the facts of publication, giving dates and a printed 
copy of the notice published, should be furnished, and 
the claimant must swear that the delinquent co-owner 
failed to contribute his proper proportion within the 
period fixed by the statute. It must appear that the 
claimant was a co-owner at the time the labor was per- 
formed. (Par. 15 Min. Regs.; Turner vs. Sawyer, 150 
U. S. 678 ; 37 L. ed. 1189 ; 14 Sup. Ct. Rep. 192 ; Elder 
vs. Horseshoe M. & M. Co., 194 U. S. 248 : 48 L. ed. 
960; 24 Sup. Ct. Rep. 643.) 
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171. Is a patent to mineral land necessary? 

No; some of the richest mineral lands in the United 
States which have been owned, occupied and developed 
by individuals and corporations for many years, have 
never been patented. (Cosmos Exp. Co. vs. Grav Eagle 
Oil Co., 112 Fed. 4, 16.) 

172. How are patents covering mineral lands obtained? 

Sec. 2325 R. S. points out how patent for mineral 
land may be obtained. Application is filed in the proper 
land office as therein prescribed and notice of such ap* 
plication published; and if no adverse claim (See Q. 
202 et seq.) is filed at the expiration of the sixty days 
of publication, it is assumed that the applicant is en- 
titled to a patent, and that no adverse claim exists. 
(Perego vs. Dodge, 163 U. S., 160, 164; 41 L. ed. 113; 
16 Sup. Ct. Rep. 971.) 

1 73. Can patent to more than one location be obtained as a 
result of one proceeding— one survey, one posting on 
the claim, and one application'?^ 

Yes, if ownership of all the locations is common, and 
they are contiguous — see Q. 199. St. Louis Smelting 
Co. vs. Kemp, 104 U. S. 636 ; 26 L. ed. 875 ; Phoenix 
Gold Mining Co., 40 L. D. 313.) 

174. What are the steps in the patenting of a lode claim? 

(1) The survey; (2) filing of the application ac- 
companied by certain other papers (first set of papers) ; 
(3) filing of the second set of papers; (4) issuance of 
final certificate (See Q. 34). 

175. State the order of proceedings for survey of a mining 
claim? 

(1) The selection by the claimant of a mineral sur- 
veyor (Pars. 115 to 121 Min. Regs.) ; (2) the applica- 
tion to the surveyor general for an order of survey; 
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(3) the order of the surveyor general that the survey- 
be made by the surveyor selected by claimant (Par. 126, 
Min. Regs.) ; (4) the survey, including preparation by 
the mineral surveyor of field notes and a preliminary 
plat (Pars. 115 to 169 Min. Regs.) ; (5) the approval 
of the survey by the surveyor general and preparation 
and delivery of the approved field notes and copies of 
final plat (Circular July 29, 1911). 

176. What are the requisites of a mineral survey prescribed 
by Sec. 2325 R. S. ? 

The survey must be made under direction of the sur- 
veyor general, must show accurately the boundaries of 
the claim, which must be distinctly marked on the 
ground. There must be furnished, under the certifi- 
cate of the surveyor general, an accurate description of 
the claim to be incorporated in the patent, with such 
reference to natural objects or permanent monuments 
as shall identify the claim, and the surveyor general 
must certify that the plat is correct. 

177. By whom are mining surveys made? 

By United States mineral surveyors. These are ap- 
pointed by the surveyor general, Sec. 2334 R. S. pro- 
viding that the surveyors general may appoint in each 
land district containing mineral lands as many com- 
petent surveyors as shall apply for appointment to sur- 
vey mining claims. 

178. What is included in the first set of papers to be filed 
by the applicant for patent to a lode mining claim ? 

(1) Application for patent; (2) affidavit by at least 
two persons of posting of plat and notice on the claim, 
accompanied by a copy of the notice so posted; (3) a 
copy of the plat and field notes; (4) proof of citizen- 
ship; (5) publisher's agreement; (6) a certified copy 
of each location notice certified by the legal custodian 
of the record thereof; (7) abstract of title or evidence 
under Sec. 2332 R. S. 
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179. What is included in the second set of papers ? 

(1) Affidavit of publication; (2) affidavit of con- 
tinuous posting of plat and notice on claim; (3) affi- 
davit of fees and charges paid; (4) application to pur- 
chase accompanied by purchase money; (5) continua- 
tion of abstract of title filed with first set of papers if 
the original abstract is not brought down to date of 
application for patent. 

180. What are the steps in the patenting of a placer claim ?j 

With the exception that no survey need be made for 
placers conforming to government survey subdivisions 
— see Q. 3. — (Sec. 2331 R. S), that claimant must fur- 
nish evidence of his improvemients in the form of an 
affidavit of two or more disinterested witnesses (Pars. 
25 and 26 Min. Regs.), and, by two or more witnesses, 
of the fact that there is no known vein or lode within 
the limits of the claim, and that a special descriptive 
report by the mineral surveyor is required by Par 167 
of the Min. Regs, in cases in which survey is necessary, 
the proceedings to obtain patent to a placer claim are 
the same as those for a lode claim — see Q. 174. (Sec. 
2329 R. S.; Pars. 58 to 60 inc. Min. Regs.) 

181. What are the requisites of the application for mineral 
patent? 

It must be sworn to within the land district by claim- 
ant (Sec. 2325 R. S.; Par. 41 Min. Regs.) or one of 
claimants if there be more than one, by its duly au- 
thorized agent if claimant be a corporation, or by his 
agent where claimant is not a resident of or within the 
land district (Sec. 1 act Jan. 22, 1880), before an offi- 
cer who is not claimant's attorney or agent (See Q. 
344) authorized to administer oaths within the land 
district within which the claim is situate (Sec. 2335 R. 
S.)- It must allege possessory right to the claim and 
briefly state the facts constituting compliance with the 
^ law giving such right; and must contain a description 
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of the vein sufficient to support a finding that mineral 
discovery within the meaning of the mining laws has 
been made (Par. 41 Min. Regs. ; Circ. June 11, 1909, 38 
L. D. 40; Silver Jennie lode, 7 L. D. 6). 

18^. What is necessary to satisfy the requirement of the 
statute that plat and notice be posted in a conspicuous 
place on the land? 

Both must be prominently and openly displayed in 
such position that they can, without being removed, be 
conveniently inspected and read by the public. (Tom 
Moore Cons. M. Co. et aL vs. Nesmith et al, 36 L. D. 
199) 

183. (1) Where the claim includes several contiguous lo- 
cations, must posting be made on each; and (2) where 
the application covers both a lode and mill site, must post- 
ing be had on each ? 

(1) No; posting of one notice on the claim is suffi- 
cient. (2) Yes. (Phoenix Gold Mining Co., 40 L. 
D. 313; Par. 63 Min. Regs.) 

184. What is the consequence of failing to post plat and 
notice on claim before application and beginning of pub- 
lication, or, posting having been done, of failing to file a 
sufficient affidavit thereof before beginning of publica- 
tion? 

Jurisdiction of the local officers does not attach; and 
the entire proceeding is a nullity. (Mojave M. & M. 
Co. vs. Karma M. Co., 34 L. D. 583.) 

185. Of what may proof of citizenship in proceedings for 
mineral patent consist? 

In the case of an individual of his own affidavit (See 
Q. 221) in the case of an association of persons unin- 
corporated of the affidavit of their authorized agent; 
arid in the case of a corporation, of a certified copy of 
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its charter or articles of incorporation. (Sec. 2321 R. 
S.; Pars. 66 to 70 inc. Min. Regs.) 

186. What is meant by pubHsher's agreement? 

The agreement of the publisher of the newspaper 
designated by the register as published nearest the land, 
to publish the notice required by the statute, and to hold 
the applicant alone responsible for charges of publica- 
tion. (Par. 45 Min. Regs.) 

187. What are the requisites of the abstract of title? 

It must cover each location included in the applica- 
tion, must be completed to date of application for pat- 
ent, and certified by the legal custodian of the records 
of transfers, or by an abstracter or abstract company 
as to whom or which the Commissioner of the General 
Land Office has approved a favorable report of the 
chief of field division (See Q. 341) or the United 
States district attorney regarding reliability and re- 
sponsibility. (Pars. 42 and 43 Min. Regs.) 

188. What is the purpose of Sec. 2332 R. S. ; what are its 
requirements ? 

Its provisions greatly lessen the burden of proof in 
old cases in which the records have been lost or de- 
stroyed, and as to the possessory right to which there 
is no dispute. Under the statute, evidence of posses- 
sion and working of a mining claim by claimant and 
his grantors for a period equal to the time prescribed 
by the statute of limitations for mining claims of the 
state or territory where the same may be situate, may, 
in the absence of any adverse claim, be accepted by the 
land department in lieu of an abstract of title. (Pars. 
74 to 77 inc. Min. Regs.) 

189. Tell about the three elements of notice of a mineral 
application ? 

They are (1) publication of notice in the newspaper; 
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(2) posting of plat and notice on claim; (3) posting of 
notice by the register in his office. The three notices 
must be contemporaneous; any one is as important as 
either of the other two; if one is insufficient all are 
rendered valueless ; and there can be no valid entrj' un- 
til notice has been lawfully given. (Tilden et al. vs. 
Intervenor M. Co., 1 L. D. 572 ; Gross et al. vs. Hughes 
et al, 29 L. D. 467 ; Southern Cross G. M. Co. vs. Sex- 
ton et al, 31 L. D. 415.) 

190. What is the intent of the statute regarding notice of 
application for patent covering a mining claim? 

It is believed to be the intent of the statute that the 
notice of application for patent, both posted and pub- 
lished, should contain such matter as will inform a man 
of ordinary intelligence and prudence having an in- 
terest in a mining location conflicting with the one ap- 
plied for, that application is made for patent to the 
ground in conflict, thereby giving him an opportunity 
to file and prosecute an adverse claim and thus assert 
and protect his rights as provided by Sec. 2326 R. S. 
(Hallett & Hamburg Lodes, 27 L. D. 104, 108.) 

191. How long must the notice be published? 

In every copy of each issue for sixty days, the first 
day of publication being excluded in computing the 
period. Par. 45 of the Min. Regs, states that nine con- 
secutive insertions are necessary if the newspaper be 
a weekly, and 61 if a daily. (American Flag Lode, 6 
L. D. 320.) 

192. (1) What are the requirements of the land depart- 
ment regarding publication; (2) what is the test of the 
sufficiency of the published notice; and (3) what is the 
consequence of insufficient publication? 

(1) The published notice must indicate the locus of 
the claim by giving the connecting line, not more than 
two miles long (Par. 36 Min. Regs.) between a corner 
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of the claim and a corner of the public survey, or a 
United States mineral monument, and thence the 
boundaries of the claim by courses and distances. It 
must state that claimant has made application for pat- 
ent, must give the name of claimant, the name of the 
claim, the number of the survey, the mining district and 
county, and the names of adjoining and conflicting 
claims (Pars. 39, 45 and 46 Min. Regs.). (2) In de- 
termining the sufficiency of the published notice of an 
application for mineral patent, the notice must be taken 
as a whole, and if when so considered the situation of 
the applicant's claim on the ground is designated with 
substantial accuracy the notice must be held sufficient 
(Syllabus, Hallet & Hamburg Lodes, 27 L. D. 104). 
(3) A mineral entry based upon an essentially defec- 
tive notice is unauthorized and must be canceled (Juno 
& Other Lode Claims, 37 L. D. 365). 

193. How must notice be proven? 

Claimant will furnish from the office of publication 
a sworn statement showing that notice was published 
during the statutory period; he will furnish his own 
affidavit showing continuous and contemporaneous 
posting on the land ; and the register will certify to post- 
ing in his office. (Pars. 51 and 73 Min. Regs.) 

194. What is the statement of charges and fees paid? 

A statement, under the oath of claimant, of all 
charges and fees paid for publication and surveys, and 
money paid the register and receiver of the land office. 
(Sec. 2334 R. S.; Par. 52 Min. Regs.) 

195. What is the requirement of the statute regarding im- 
provements for patent purposes? 

That $500 worth of labor be expended or improve- 
ments made on or for the benefit of each location before 
the expiration of the period of publication by claimant 
or his grantors. (Sec. 2325 R. S.) 
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196. Where must the work done as annual labor or patent 
expenditure be performed? 

Either (1) within the boundaries of a single loca- 
tion; (2) within the boundaries of one or more loca- 
tions of a contiguous group held in common, if the 
work is really for the benefit of all (Sec. 2324 R. S.) ; 
or (3) outside the boundaries of the location or loca- 
tions worked, if the work done is really for the benefit 
of the location or locations. (vSmelting Co. vs. Kemp, 
104 U. S. 636, 666; 26 L. ed. 875.) 

197. What is a "common improvement'*? 

An improvement, the value of which is creditable to 
more than one location. 

198. What are the three conditions of a common improve- 
ment? 

The locations must be contiguous upon the ground; 
they must be in common ownership; the improvement 
must be of such a character as to promote the develop- 
ment — ^to facilitate the extraction of mineral from — 
each of the locations. (Zephyr and Other Lode Min- 
ing Claims, 30 L. D. 510, 512 ; Smelting Co. vs. Kemp, 
104 U. S. 636, 653 ; 26 L. ed. 875 ; Jackson vs. Roby, 
109 U. S. 440, 445 ; 27 L. ed. 990 ; 3 Sup. Ct. Rep. 301.) 

199. Are locations which merely corner contiguous? 

No. (Par. 12 Min. Regs.; Hidden Treasure Cons. 
Q. M. 35 L. D. 485.) 

200. How is patent expenditure proven ? 

Claimant must file with the register a certificate of 
the surveyor general. The surveyor general bases his 
certificate upon the return of improvements made by 
the mineral surveyor, the improvements being indicated 
on the plat and described in the field notes. But further 
evidence may be required in any case, and the certifi- 
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cate of the surveyor general is not conclusive upon the 
land department. The requirement that the certificate 
be filed within the period of publication is directory 
merely, but it is usually a part of the field notes and 
filed at time of application for patent. (Par. 49 Min. 
Regs.; U. S. vs. Iron Silver M. Co., 128 U. S. 673; 
32 L. ed. 671 ; 9 Sup. Ct Rep. 195 ; Draper et at. vs. 
Wells et al., 25 L. D. 650.) 

201. Under what circumstances may application for min- 
eral patent, and the affidavits required in connection 
therewith be made by an agent? 

Where the claimant is not a resident of or within the 
land district where the claim is located they may be 
made by an authorized agent, where the agent is con- 
versant with the facts; but under no other circum- 
stances may application be made by agent. (Sec. 1 
Act Jan. 22, 1880 ; Crosby & Other Lode Claims, 35 L. 
D. 434.) 

202. What are the nature and requisites of an adverse 
claim ? 

An adverse claim is one of title to part or all of the 
surface sought to be patented. It must be filed during 
the sixty-day period of publication of notice of appli- 
cation, must show fully the nature, boundaries and ex- 
tent of the adverse claim, and must be followed, within 
thirty days after it is filed, by suit in a court of com- 
petent jurisdiction. (Sec. 2326 R. S.; Pars. 78 to 88 
inc. Min. Regs.; Costigan, p. 366.) 

203. What is the effect of the filing of an adverse claim, and 
the seasonable bringing of suit thereunder, upon the pat- 
ent proceedings ? 

All proceedings; except the publication of notice and 
making and filing of affidavit thereof, are stayed; the 
function of the land department is suspended until de- 
cision by the court. (Sec. 2326 R. S.; Richmond M. 
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Co. VS. Rose et al., 114 U. S. 576 ; 29 L. ed. 273 ; 5 Sup. 
Ct. Rep. 1055.) 

204. Can the question of title to land involved in a mineral 
application be tried upon protest? 

No; a protest is an objection made not to acquire 
title for the objector, but to prevent the applicant from 
getting patent because of some fatal defect. A pro- 
testant is in the nature of an amicus curiae — see Qs, 
278 and 279. (Par. 53 Min. Regs.) 

205. Can one tenant in common get title by adverse posses- 
sion against his co-tenant by taking exclusive possession 
of the property without notice to his co-tenant of a hostile 
claim ? 

No. (Fauble vs. McFarland, 144 Cal. 717; 78 Pac. 
251.) 

206. Does a co-owner excluded from an application for pat- 
ent have an "adverse claim" within the meaning of Sees* 
2325 and 2326 R. S. ? 

No; and his rights can therefore be adjudicated upon 
protest. (Par. 53 Min. Regs.; Turner vs. Sawver, 150 
U. S. 578, 586; 37 L. ed. 1189 ;' 14 Sup. Ct. Rep. 192.) 

207. Must (1) a tunnel locator, prior to discovery, adverse 
a conflicting mineral application; (2) a mill site locator? 

No; the adverse proceeding contemplated by the 
statute is for the purpose of determining the right of 
possession as between parties claiming conflicting min- 
ing (lode and placer) claims only; and all other claim- 
ants can litigate all matters relating to the ownership 
and validity of their claims by protest in the land de- 
partment. (Helena etc. Co. vs. Dailey, 36 L. D. 144; 
Mining Co. vs. Tunnel Co., 196 U. S. 337 ; 49 L. ed. 
501; 25 Sup. Ct. Rep. 266; Andromeda Lode, 31 L. D. 
. 146, 147.) 
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208. (1) What is the nature of an action brought pursuant 
to an adverse claim; (2) does it involve a federal ques- 
tion? 

(1) It may be legal or equitable; if the adverse 
claimant is out of possession action is in the nature of 
ejectment; if in possession in the nature of an action 
to quiet title. (2) Prima facie, no. (Per ego vs. Dodge, 
163 U. S. 160; 41 L. ed. 113; 16 Sup. Ct. Rep. 971; 
Beals vs. Cone, 188 U. S. 184 ; 47 L. ed. 435 ; 23 Sup. 
Ct. Rep. 275.) 

209. In proceedings before the land department upon judg- 
ment under Sec. 2326 R. S., is there any question to be 
adjudicated by the land department? 

Yes; the court has merely determined the right of 
possession, and it still remains for the land department 
to pass upon the sufficiency of the proofs, the character 
of the land, and to determine whether the conditions 
of the law have been complied with . in good faith. 
(Clipper M. Co. vs. Eli M. & L. Co., 194 U. S. 220, 
233-4; 48 L. ed. 944; 24 Sup. Ct. Rep. 632.) 

210. Describe the procedure, so far as the applicant for pat- 
ent is concerned, after judgment is rendered by the court 
in a suit upon an adverse claim ? 

If the adverse claim affected the whole of the loca- 
tion, and decision was adverse to the right of posses- 
sion of applicant, the decision ends his proceeding. If 
the court has held the adverse claimant to be entitled 
to no portion of the claim, the applicant files with the 
register and receiver a copy of the judgment roll, files 
the evidence required in other cases, and proceeds to 
patent without further notice. If the adverse claim- 
ant has been adjudged by the court to be entitled to a 
portion of the claim, the applicant must also have his 
survey amended to show the boundaries of both the 
portion of the claim entered and that excluded, in ad- 
dition to the other evidence, and thereupon he receives 
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patent for the portion of the claim adjudged by the 
court to be his. (Sec. 2326 R. S.; Lawrence Donlan, 
39 L. D. 353.) 

211. Describe the procedure, so far as a successful adverse 
claimant is concerned, after judgment is rendered by the 
court in a suit upon an adverse claim? 

If the boundaries of the location of the adverse 
claimant coincide with those of the location for which 
patent has been applied, and the court has decided that 
the adverse claimant rightly possesses the whole there- 
of, the adverse claimant files with the register and re- 
ceiver a certified copy of the judgment roll, and proof 
of expenditure, and upon payment of the purchase 
price of the land, without other application, or further 
notice, patent issues to the adverse claimant. If the 
court finds the adverse claimant to be entitled to only 
a portion of the claim, the adverse claimant, after filing 
of the judgment roll, and the proof of expenditure and 
description .by the surveyor general, receives patent in 
the same wav for the portion adjudged by the court 
to be his. (Sec. 2326 R. S.) 

212. Describe the procedure where adverse claim has been 
seasonably filed, but no suit brought within the statutory 
period, or where suit has been instituted, and subsequently 
dismissed. 

The applicant files with the register and receiver a 
certificate of the clerk of the federal or state court show- 
ing that no suit has been brought, or the certificate of 
the clerk of the proper court showing that the suit has 
been dismissed, as the case may be, and thereupon the 
adverse claim is held to have been waived, and the ap- 
plication is proceeded with as though no such claim had 
been filed. (Pars. 78 to 88 inc. R. S.) 

213. (1) Must diligence be used in prosecuting an appli- 
cation for patent to a mining claim; (2) what is the pen- 
alty for laches? 
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(1) Yeis. (2) The failure of applicant to file the 
necessary evidence and pay for the land within a rea- 
sonable time after the expiration of the period of pub- 
lication, or after the termination of any protest or ad- 
verse proceedings in the courts, constitutes a waiver of 
all rights obtained by the application. (Par. 56 Min. 
Regs.; Gillis vs. Downey, 85 Fed. 483,) 

214. Is it incumbent upon a successful adverse claimant to 
use diligence in prosecuting his right of entry under Sec. 
2326 R. S.? 

Yes; laches in proceeding on judgment is fatal as 
well as delay in perfecting one's own application. 
(Reins vs. Montana Copper Co. et d., 29 L. D. 461.) 

215. What is the procedure in an application for patent 
where a claimant is in possession of a placer claim and 
also a vein or lode included within the boundaries there- 
of? 

Application shall be made for a patent for the placer 
claim with the statement that it includes such vein or 
lode, the published and posted notices also including 
said statement, the lode being surveyed and marked 
upon the plat; and payment shall be made at the rate 
of five dollars an acre for such vein or lode claim and 
25 feet of surface on each side thereof, and at the rate 
of $2.50 for the rest of the claim. (Sec. 2333 R. S.; 
Par. 26 Min. Regs.) 

216. What is a "known lode" within a placer? 

One which at the time of application for placer patent 
is known to the applicant for placer patent or to the 
community generally to exist and to carry ore in quality 
and quantity to justify its working, or which would 
have been so known to the applicant if he had made a 
reasonable and fair inspection of the premises. (Dahl 
vs. Raunheim, 132 U. S. 260 ; 33 L. ed. 324 ; 10 Sup. 
Ct. Rep. 74; Iron Silver Min. Co. vs. Mike & Starr 



78 MINERAL LOCATIONS AND ENTRIES 

G. & S. M. Co., 143 U. S. 394; 36 L. ed. 201; 12 Sup. 
Ct Rep. 543; Montana Cent. Ry. Co. vs. Migeon, 6f^ 
Fed. 811.) 

217. What is the effect of a patent to a placer claim con- 
taining a known vein or lode, application for which does 
not state whether the vein or lode is claimed? 

The application is construed as a conclusive declara- 
tion that the claimant of the placer claim has no right 
of possession of the vein or lode claim. (Sec. 2333 R. 
S. ; Par. 26 Min. Regs. ; Revnolds et ah vs. Iron Sil. M. 
Co., 116 U. S. 687; 29 L. ed. 774; 6 Sup. Ct. Rep. 601.) 

218. Where the existence of a vein or lode in a placer claim 
is not known, will the patentee thereof take title to any 
lode or vein subsequently discovered? 

Yes; patent will convey all valuable mineral and 
other deposits within the boundaries of the claim. (Sec. 
2333 R. S. ; Clipper M. Co. vs. Eli M. & L. Co., 194 
U. S. 220; 48 L. ed. 944; 24 Sup. Ct. Rep. 632.) 

219. Before whom may oath to application for patent and 
affidavits of posting of plat and notice on claim, affidavit 
of continuance of such posting, and affidavit of charges 
and fees paid be made ? 

Before any officer (but see Q. 344) authorized to ad- 
minister oaths within the land district where the claim 
ma]^ be situate. (Sec. 2335 R. S.) 

220. By whom and before whom may an adverse claim be 
verified ? 

By the adverse claimant, or any duly authorized 
agent or attorney in fact cognizant of the facts, before 
any officer authorized to administer oaths within the 
land district where the claim may be situate; and the 
adverse claimant if residing or at the time being beyond 
the limits of the district wherein the claim is situate, 
may make oath before the clerk of any court of record 
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of the United States or any state or territory, or before 
any notary public of such state or territory. (Sec. 2326 
R. S. ; Sec. 1 Act April 26, 1882 ; Pars. 78, 79 and 80 
Min. Regs.) 

221. Before whom may affidavit of citizenship be made? 

Before any officer authorized to administer oaths 
within the land district wherein the claim may be situ- 
ate, or if the applicant be residing beyond the limits 
of such district, before the clerk of any court of record 
or before any notary public of any state or territory. 
(Sec. 2, Act April 26, 1882; Par. 69 Min. Regs.) 

222. What kind of land may be acquired as a mill site ; un- 
der what conditions? 

Nonmineral, unappropriated public land may be ac- 
quired as a mill site (1) where it is actually used for 
mining or milling purposes in connection with a lo- 
cation or group of locations, and is not contiguous to 
the vein or lode (contiguity to a side line of location is 
held not to be contiguity to the vein) ; and (2) where, 
without owning a mine in connection therewith, the 
claimant has put a quartz mill or reduction works on 
the site. (Sec. 2337 R. S.; Pars. 61 to 65 inc. Min. 
Regs.) 

223. What requirements are made regarding locations of 
mill sites? 

The federal statute makes none, but it mentions "lo- 
cation," and states that the site may be patented sub- 
ject to the same preliminary requirements as to survey 
and notice as are applicable to veins or lodes ; and the 
land department has held that mill site locations must 
be made substantially as those of mining claims. (Rico 
Townsite, 1 L. D. 556.) 

224. What is the purchase price of (1) lode claims: (2) 
of placer claims; (3) of mill sites? 
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(1) $5 an acre (Sec. 2325 R. S.) ; (2) $2.50 an acre 
(Sec. 2333 R. S.) ; (3) $5 an acre (Sec. 2337 R. S.) 

?25. What fees are payable to the register and receiver in 
connection with mineral land patents? 

At the time of filing, for filing and acting upon ap- 
plication for patent, five dollars to each officer ; and the 
like sum to each officer by an adverse claimant at the 
time of filing his adverse claim. (Par. 95 Min. Regs.) 

• 

226. Does rejection of a mineral application by the land de- 
partment restore the land involved to the public domain? 

No; the claimant still has his rights under his loca- 
tion. (Syllabus Clipper M. Co. vs. Eli M. & L. Co., 
194 U. S. 220; 48 L. ed. 944; 24 Sup. Ct. Rep. 632.) 

227. Has the land department jurisdiction over a mineral 
location, application for patent not having been made ? 

Yes; it may inquire into its validity and declare it 
invalid upon due proceedings; whereupon it may ad- 
minister the land covered by it as a part of the public 
domain, without regard to the alleged location. (H. 
H. Yard et al., 38 L. D. 59 ; Clipper M. Co. vs. Eli M. 
& L. Co. supra.) 

228. What are some of the questions which must be passed 
upon by the land department in the adjudication of an 
application for patent to a mining claim? 

(1) Is the land mineral? (2) Is the substance 
claimed recognized as a mineral? (3) Is the discovery 
sufficient? (4) Should the claim be located as a lode 
or placer? (5) Is the claim identical with the location 
on the ground? (6) Does such identity appear of re- 
cord? (7) Have all prior claims been excluded? (8) 
Is the evidence of title sufficient? 



Coal Entries. 

The laws governing the making of coal land entries and 
the proofs required, to be found in the Circular of April 12, 
1J)07, "Coal land laws and regulations thereunder" (35 L. 
D. 665), reprinted with amendments and supplemental cir- 
culars, are Sees. 2347 to 2352 inc. R. S. 

229. Is coal regarded as a mineral under the public land 
laws? 

Yes ; but it is not subject to location and entry under 
the mining laws; by Sees. 2347 to 2352 inc. R. S., 
distinct provisions are made for the disposition of coal 
lands. (Brown vs. N. P. R. R. Co., 31 L. D. 29.) 

230. Name the two methods by which title to coal land may 
be acquired. 

(1) By ordinary cash entry under Sec. 2347; and 
(2) by cash entry under a preference right to purchase 
under Sec. 2348. 

231. What lands are subject to coal entry? 

Vacant, unappropriated, surveyed lands (by legal 
subdivisions) containing workable deposits of coal, and 
not valuable for mines of gold, silver, or copper. (Par, 
2, Coal Regs.; Sec. 2352 R. S.) 

232. Who may make coal entry? 

Any person, twenty-one years of age, who is a citizen 
of the United States or has declared his intention to be- 
come such, and any association of persons, each of 
whom must be qualified as in the case of an individual 
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entryman. A corporation is held to be an association 
under the coal land laws. (Sec. 2347 R. S.; Par. 3 
Coal Regs.) 

233. (1) What is the maximum area of a coal entry; (2) 
may more than one entry be made by a single individual ? 

(1) 160 acres in the case of an individual-; 320 acres 
in the case of an association. (2) No; and an entry 
for less than the maximum area exhausts the right. An 
entry as an individual or as a member of an associa- 
tion exhausts the right to enter either as an individual 
or a member of an association. And an association is 
not qualified if any one of its members at date of entry 
is disqualified. (Sees. 2347 and 2350 R. S.; Par. 6 
Coal Regs.) 

234. Does the acquisition of a preference right exhaust the 
right of entry? 

Yes; unless sufficient cause for its abandonment is 
shown. (Par. 5 Coal Regs.; Henry Burrell, 29 L. D. 
328.) 

235. What further provision is made regarding entry, by 
those who have expended money in developing a coal 
mine upon public land? 

When an association of not less than four persons, 
severally qualified as required in the case of an indi- 
vidual entryman, shall have expended not less than 
$5,000 in working and improving a mine or mines of 
coal upon the public lands, such association may enter 
not exceeding 640 acres, including such mining im- 
provements. (Sec. 2348 R. S. ; Par. 4 Coal Regs.) 

236. What is the effect of an entry made for the use and 
benefit of another? 

It is void. (N. P. Coal Co., 7 L. D, 422.) 

237. What is the price of coal land? 
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The minimum price fixed by the statute is ten dol- 
lars an acre when more than 15 miles from a completed 
railroad; and twenty dollars an acre for each smallest 
legal subdivision the greater part of which lies within 
15 miles of such railroad. vSince 1907 the Geological 
Survey has Been appraising coal lands at from ten to 
severaJ hundred dollars an acre and where the land 
has been so appraised the appraised price must be paid. 
(Sec. 2347 R. S. ; Par. 6 Coal Regs.) 

238. How is distance from completed railroad determined? 

Claimant is required to furnish his affidavit, cor- 
roborated by the affidavit of some disinterested, credi- 
ble person, having actual knowledge thereof, showing 
whether the land is within 15 miles of a railroad ac- 
tually constructed, equipped and operating at date of 
tender of the purchase price of the land. (Par. 6 Coal 
Regs.) 

239. When does a preference right to enter coal land under 
Sec. 2348 R. S. arise? 

When any person or persons, severally qualified to 
enter, have opened and improved any coal mine or 
mines upon the public lands, and are in actual posses- 
sion of the same, and such right accrues only to the per- 
son or persons who have so opened and improved such 
mine or mines, and have the possession thereof. (Par. 
7 Coal Regs.; McKibben vs. Gable, 34 L. D. 178.) 

240. What is a declaratory statement under the coal land 

law? 

A paper claiming a preference right to enter and de- 
claring intention to purchase coal land. It contains al- 
legations showing the qualification of claimant, the coal 
character of the land, that the same is subject to entry, 
and the possession and improvement upon which the 
claimed right is based. The declaratory statement pre- 
serves the preference right, but does not create it. It 
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is void if discovery has not preceded it. ^t must be 
sworn to within the land district before an officer au- 
thorized to administer oaths. (Pars. 7, 11 and 16 Coal 
Regs.; McGillicuddy vs. Thompkins et aL, 14 L. D. 
633.) 

241. What must the application to purchase show? 

That claimant is qualified, that the land is subject to 
entry under the coal land law, that claimant is acting in 
good faith, and if a preference right is claimed, the facts 
giving rise to the same. It must be sworn to within the 
land district before an officer authorized to administer 
oaths, and where purchase and entry are made by an 
association, each member must subscribe and swear to 
the application. (Pars. 10 and 14, 15 and 16 Coal 
Regs.) 

242. What period is allowed by statute for filing the decla- 
ratory statement? 

Sixty <lays after date of actual possession and the 
commencement of improvements; but when the town- 
ship plat is not on file at date of such improvement 
filing must be made within sixty days from the receipt 
of such plat at the district office ; and in the absence of 
an intervening adverse right or disposition of the land 
involved, the subsequent presentation of the declaratory 
statement within the ensuing year will thereupon afford 
claimant the same security, but not beyond the period 
which he would have enjoyed had he filed it within the 
time prescribed by statute. (Sec. 2349 R. S. ; Par. 7 
Coal Regs.; Chas. S. Morrison, On Review, 36 T^. D. 
319.) 

243. How long a period is allowed a declarant within which 
to make proof and payment? 

One year from and after the period allowed by statute 
for filing the declaratory statement, and he will not be 
allowed to exercise a preference right of purchase after 
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the expiration of the year, that is, 14 months from date 
of possession and opening of the mine. (Sec. 2350 R. 
S.; Pars. 12 and 13 Coal Regs.) 

244. What is the consequence of failure to make proof and 
payment within the statutory period in pursuance of a 
preference right? 

The land becomes subject to entry by any other qual- 
ified applicant, but claimant may still, in the absence of 
a withdrawal or intervening adverse right, purchase as 
any other qualified applicant might do. (Chas. S. Mor- 
rison, 36 L. D. 126.) 

245. Describe the notice required by the regulations in coal 
land applications. 

A notice describing the land and stating that the pur- 
pose thereof is to allow all persons claiming the land ap- 
plied for or desiring to show that the applicant's coal 
entry should not be allowed, an opportunity to file ob- 
jections with the local officers, must be contemporane- 
ously published, conspicuously posted on the land, and 
posted in the local land office, and the local officers 
must give special written notice to all parties appear- 
ing on their records as claimants to the same tract. 
(Pars. 17 and 12 Coal Regs.) 

246. Describe the publication required in applications to 
purchase coal lands. 

A notice of such application must be published by the 
applicant at his own expense in a newspaper nearest the 
land, designated by the register, in every copy of each 
issue for thirty days. (Par. 17 Coal Regs.) 

247. How shall notice be proven? 

Claimant must furnish an affidavit of the publisher 
as to newspaper publication, and his own affidavit, or 
that of a credible person having personal knowledge of 
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the fact, showing the required posting on the land, and 
the register shall certify to posting in his office. (Par, 
18 Coal Regs.) 

248. How long a period after the expiration of the period 
of newspaper publication is allowed claimant within which 
to furnish proof of publication and continuous posting 
on land, and to tender the purchase price of the land? 

Thirty days, but publication must be made sufficiently 
in advance to permit entry within the year where pref- 
erence right is claimed. (Pars. 17 and 18 Coal Regs.) 

249. When is the purchase price of coal lands payable ? 

After proof of notice has been furnished and claim- 
ant is found by the register to have complied with all 
the laws and regulations, the register will so certify to 
the receiver, stating the prescribed purchase price, 
which the applicant must then pay. Entry is then al- 
lowed, and procedure thereafter is as in other cases — 
see Q. 34. (Pars. 20 to 22 inc. Coal Regs.) 

250. Do the coal land laws relate to lands in Alaska? 

By the act of June (5, 1900 (31 Stat. 658; p. 12 Coal 
Regs.) they were extended to Alaska, and by the act 
• of April 28, 1904 (33 Stat. 525; p. 12 Coal Regs.), 
some special provisions were made as to Alaska; but 
all coal lands in Alaska have for some time been with- 
drawn from entry, filing or selection. (See p. 12 et seq. 
Coal Regs.) 



Public and Semi-Public Grants. 

251. Name some of the public land grants which have been 
made by Congress. 

Educational and swamp land grants to states, rail- 
road grants, various rights of way, townsite, park and 
cemetery grants. 

252. Do mineral lands pass under these grants? 

No; it is the settled policy of the government to re- 
serve such lands from the grants to states or corpora- 
tions, whether the reservation is expressed in the terms 
of the grant or not — see Q. 55. (Florida Central & 
Peninsular R. R. Co., 26 L. D. 600.) 

253. Tell about the railroad grants. 

These grants, which were made in aid of construc- 
tion, in 1850, 1856, 1862 and 1864, gave the railroads 
the odd numbered sections, within (the distance vary- 
ing in the different grants) 5 to 40 miles on each side 
of the line of the road; they are grants in praesenti, 
and pass the title to the sections to be afterwards lo- 
cated; they contain a provision that if the road is not 
built within ten years the land is to revert to the United 
States. 

254. Is a patent necessary in railroad grants ? 

No ; the act of Congress passes the fee to the lands 
independently of issue of patent. (Deseret Salt Co. vs. 
Tarpey, 142 U. S. 241 ; 35 L. ed. 999 ; 12 Sup. Ct. Rep. 
158.) 

255. Did the grants to railroads impair the rights of prior 
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settlers on the land whose claims were of record? 
How about those not of record? Did title to lands con- 
taining mineral (See Q. 262) other than coal and iron 
pass? 

No, to each question. (Kansas Pac. vs. Dunnmeyer, 
113 U. S. 629 ; 28 L. ed. 1122 ; 5 Sup. Ct. Rep. 566 ; 
Whitney vs. Taylor, 158 U. S. 85; 39 L. ed. 906; 15 
Sup. Ct. Rep. 796 ; Ard vs. Branden, 156 U. S. 527 ; 
39 L ed. 520; 15 Sup. Ct. Rep. 430.) 

256. Has any provision been made for compensation to the 
railroad in cases in which any of the alternate sections 
or parts of sections are mineral, or found to have been 
granted, sold, reserved, occupied by homestead settlers, 
or otherwise disposed of? 

By the granting acts and supplementary legislation it 
is provided that other lands may be selected in lieu of 
such losses. 

257. When does the right of the railroad to the odd sections 
attach ? 

When the line of the road is fixed, the title, which 
was previously imperfect, acquires precision and be- 
comes attached to the land ; survey is made in the field, 
the company adopts line of road, and map is filed in the 
land office and approved by the Secretary, then the line 
of road is fixed. (Schulenberg et al, vs. Harriman, 21 
Wall. 44; 22 L. ed. 551.) 

258. When does the right of a railroad to lieu lands attach ? 

Not until selection and approval and certification by 
the Secretary of the Interior. (Oregon & C. R. Co., 36 
L. D. 349 ; Oregon & C. R. Co. vs. U. S., 189 U. S. 103, 
113; 47 L. ed. 726; 23 Sup. Ct. Rep. 615.) 

259. In the event of diversion of the trust or non-perform- 
ance of a condition subsequent, in the matter of a rail- 
road, swamp land or other grant, can an individual en- 
force forfeiture? 
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No; only the grantor, the government, can enforce 
forfeiture. (Schulenberg et aL vs. Harriman, 21 Wall. 
44; 22 L. ed. 551 ; Am. Em. Co. vs. Adams Co., 100 U. 
S. 61;25L. ed. 563.) 

260. In the adjustment of railroad grants, how is the min- 
eral or non-mineral character of the land determined ? 

The Secretary of the Interior is charged with de- 
termining their character; the surveyor general makes 
return of character, raising a presumption which de- 
• termines the burden of proof. (Barden vs. N. P. R. 
R. Co., 154 U. S. 288, 320; 38 L. ed. 992; 14 Sup. Ct. 
Rep. 1030 ; citing Winscott vs. N. P. R. R. Co., 17 L. 
D. 274. See, regarding adjustment of railroad grants: 
Acts of June 22, 1874, 18 Stat. 194; April 21, 1876, 19 
Stat. 35; Mar. 3, 1887, 24 Stat. 556; Sept. 29, 1890, 
26 Stat. 496; July 1, 1896, 30 Stat. 620; July 1, 1898, 
30 Stat. 597.) 

261. What is meant by school lands? 

In most public land states Sees. 16 and 36 are by 
law granted to the state for the use of schools or col- 
leges. Utah, Arizona and New Mexico have 2, 16, 32 
and 36. Oklahoma has 13, 16 32 and 36. Nevada 
which has none, received a grant of two million acres 
by the act of June 16, 1882 (21 Stat, 287) in lieu of 
Sees. 16 and 36. In New Mexico the school lands were 
donated to the territory instead of to the state. 

262. When does the legal title to school lands pass? 

If the land has been surveyed, i^pon admission of the 
state ; if not surveyed at time of admission of the state, 
then not until they are surveyed, for until surveyed the 
sections and townships have no existence as such. No 
patents issue. (Gaines vs. Nicholson, 9 How. 356; 13 
L. ed. 172.) 

263. In school land grants, does legal title to all lands within 
the lines of the school sections invariably pass to the state? 
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No; only title to lands which at date of survey are 
unappropriated and non-mineral. (Mining Co. vs. 
Cons. Min. Co., 102 U. S. 167 ; 26 L. ed. 126 ; Cooper 
vs. Roberts, 18 How. 173; 15 L. ed. 338.) 

264. Has any provision been made for compensation to the 
state in cases in which by reason of occupancy of the land 
by actual settlers prior to survey, fractional condition of 
township, reservation, or mineral character of the land, it 
loses part of its school sections? 

The law appropriates other lands of like quantity in 
lieu of such losses; the state selecting and listing the 
lieu lands, and title passing by approval of said lists by 
the land department and certification thereof to the 
state; said certified lists operating to transfer the title 
to the lands as of the date when the selections were 
made and reported to the local land office. (Sees. 2275 
and 2449 R. S. ; Act Feb. 28, 1891, 26 Stat. 796 ; Mc- 
Creery vs. Haskell, 119 U. S. 327; 30 L. ed. 408; 7 
Sup. Ct. Rep. 176.) 

265. When in a railroad, swamp land or other grant it is 
necessary to determine the character of land, is the action 
of the land department subject to review by the courts? 

No; this being a question of fact, the department's 
decision as to the actual physical character of certain 
lands is final. (Heath vs. Wallace, 138 U. S. 573; 34 
L. ed. 1063 ; 11 Sup. Ct. Rep. 380.) 

266. Describe the swamp land grants. 

By the acts of Mar. 2, 1849 (9 Stsrt. 352), Sept. 28, 
1850 (9 Stat. 519), and Mar. 12, 1860 (12 Stat. 3), em- 
bodied in Sec. 2479 et seq. R. S., there were granted to 
certain states to aid in draining swamp land all swamp 
or overflowed lands unfit for cultivation. 

267. Does the term "overflowed'* include lands subject to 
periodical overflow? 
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No ; it has reference to a permanent condition of the 
lands. (Heath vs. Wallace, 138 U. S. 573; 34 L. ed. 
1063; 11 Sup. Ct. Rep. 380.) 

268. Is a patent to swamp land issued by the government 
subject to collateral attack on the charge that the land was 
not of the character contemplated by the statute? 

Patent for swamp and overflowed land is ordinarily 
conclusive of the question of the character of the land. 
See Qs. 37 and 45. (French vs. Fyan, 93 U. S. 169; 
23 L. ed. 812.) 

269. Who may complain of the diversion of proceeds of 
swamp lands which the state has sold ? 

Only the United States. (See Q. 259 and cases there 
cited.) 

270. What provisions has been made for the entry of lands 
for townsites? 

(1) Under Sec. 2286 R. S. 160 acres of public land 
may be entered at the minimum price by a county or 
parish for the establishment therein of a seat of justice; 
(2) under Sec. 2380 R. S. public land may be reserved 
by the President for townsite purposes upon his. own 
motion or upon petitions addressed to him with showing 
of facts warranting such action; (3) under Sees. 2382 
to 2386 inc. R. S. title to lots and blocks in an estab- 
lished town on public land may be acquired by filing a 
plat of survey made at the expense of the occupants of 
the land, with the county recorder, a transcript of which 
plat, in duplicate, verified by the certificate of the coun- 
ty recorder, with certain proofs, to be filed with the 
register and receiver of the land district in which the 
townsite is located; and (4) under Sees. 2387 to 2389 
inc. R. S. public lands occupied as a townsite may be 
entered by the corporate authorities, if the town is in- 
corporated, or by the judge of the county court as trus- 
tee for the inhabitants. (See U. S. Laws & Regs, re- 
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lating to Townsites, Parks, and Cemeteries, Approved 
Aug. 7, 1909, 38 L. D. 92.) 

271. How may a railroad company, duly organized under 
the laws of any state or territory, except the District of 
Columbia or by Congress, secure under the act of Mar. 
31, 1875 (18 Stat. 482), a right of way to the extent of 
100 feet on each side of the central line of its road? 

By the actual construction of the road, thereby defi- 
nitely locating the road, or by procuring a title in ad- 
vance by filing in the Interior Department a profile of 
the road to be approved by the Secretary of the Interior. 
(Dakota Central R. R. Co. vs. Downey, 8 L. D. 115; 
Jamestown & Northern R. R. vs. Jones, 177 U. S. 125; 
44 L. ed. 698 ; 20 Sup. Ct. Rep. 568 ; "Regulations con- 
cerning Railroad Rights of Way over the Public Land & 
Forfeiture Acts,'* Approved May 21, 1909, 37 L. D. 
787.) 

272. Name some of the right of way grants other than those 
to railroads ? 

Acts of Mar. 3, 1891, 26 Stat. 1095 (canals, etc.) ; 
February 26, 1897, 29 Stat. 591 (reservoirs) ; May 21, 
1896, 29 Stat. 127 (pipe lines) ; January 13, 1897, 29 
Stat. 484 (watering stock) ; February 15, 1901, 31 Stat. 
590 (through parks) ; February 1, 1905, 33 Stat. 628 
(in national forests) ; and January 21, 1895, 28 Stat. 
635 (tram roads). (See "Regulations concerning Right 
of Way over Public Lands and Reservations for Canals, 
Ditches and Reservoirs and Use of Right of Way for 
Various Purposes," Approved June 6, 1908 — Reprint 
Jan., 1912 (36 L. D. 482). 



Rules of Practice. 

273. What rules govern protests, contests, and other cases 
and proceedings arising under the statutes providing for 
the sale of the public lands ? 

The "Rules of Practice in cases before the United 
States district land offices, the General Land Office, and 
the Department of the Interior," Approved December 
9, 1910 (39 L. D. 395.) 

274. Does the government offer any inducement to contest 
defective entries? 

Yes; by Sec. 2 act of May 14, 1880 (21 Stat. 140), a 
preference right of entry is allowed to the person who 
has contested, paid the land office fees, and procured 
the cancellation of any pre-emption, homestead or tim- 
ber culture entry (the terms of the act are generic and 
therefore other claims are included — Dornen vs. 
Vaughn, 16 L. D. 8, 10.) 

275. Upon whom should notice be served in any case in 
which the party is represented by an attorney? 

Notice of a decision to an attorney of record is notice 
to the party he represents; but notice of the cancella- 
tion of an entry under contest and of contestant's pref- 
erence right of entry must be given contestant personal- 
ly (Rs. 88 and 89 of P. ; Saugstad vs. Fay, 39 L. D. 
160.) 

276. Does the right of entry belong to a contestant who pro- 
cures cancellation even if entryman was not qualified ? 

Yes. (Hodges vs. Colcord, 193 U. S. 192; 48 L. 
ed. 677; 24 Sup. Ct. Rep. 433.) 
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277. (1) Who may initiate a contest against a party to any 
claim under the public land laws ; (2) upon what grounds ; 
and (3) what action is taken upon application to contest 
filed by any other person ? 

(1) Any person seeking to acquire title to, or claim- 
ing an interest in the land involved; (2) because of 
priority of claim, or for any sufficient cause affecting 
the legality or validity of the claim, not shown by the 
records of the land department ; (3) it is referred to the 
chief of field division (See Q. 341), who shall make 
prompt investigation and recommendation. (R. 1 of 
P. ; Sec. 2297 R. S., p. 25 Sugs. ; Sec. 3 Act June 3, 
1878, p. 14 T. & S. Regs. ; Sec. 7, Act Mar. 3, 1891, p. 
20 D. L. Regs.) 



278. Define "contest. 



>>> 



Contest, as used in the public land system, is tech- 
nically applied to proceedings against entries instituted 
by persons seeking to acquire a preference right of en- 
try under the act of May 14, 1880— see Q. 274. (In- 
structions, Sec. to Com., July 9, 1902, 31 L. D. 3G8, 
371.) 



279. Define "protest. 



>> 



Protest has a broader signification than contest, and 
is applied indiscriminately to every proceeding against 
an entry, whether initiated by an individual in defense 
of his own right, or as a friend of the government, or 
whether it is initiated by the government through its 
trusted agent. An adverse report of a special agent 
against an entry, is a protest. (Instructions Sec. to 
Com. July 9, 1902, 31 L. D. 368,371.) 

280. How is a contest initiated ? 

By filing, in duplicate, with the register and receiver, 
application and statement under oath corroborated by 
at least one witness, containing: (a) Name and resi- 
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dence of each, party adversely interested, including the 
age of each heir of any deceased entryman. (b) De- 
scription and character of the land involved, (c) Ref- 
erence, so far as known to the applicant, to any pro- 
ceedings pending for the acquisition of title to or the use 
of such lands, (d) Statement, in ordinary and concise 
language, of the facts constituting the grounds of con- 
test, (e) Statement of the law under which applicant 
intends to acquire title and facts showing that he is 
qualified to do so. (f ) That the proceeding is not col- 
lusive or speculative, but is instituted and will be dili- 
gently pursued in good faith, (g) Application that af- 
fiant be allowed to prove said allegations and that the 
entry, filing, or other claim be canceled, (h) Address to 
which papers shall be sent for service on such applicant. 
(Rs. 2 and 3 of P.) 

281. What is the nature of Sec. 7 of the Act of March 3, 
1891 (26 Stat. 1095) ? 

The proviso of Sec. 7 of the act of Mar. 3, 1891 , is a 
statute of limitation, operating as a bar to any proceed- 
ing against the validity of an entry that is not com- 
menced within two years from the date of the receiv- 
er's receipt upon the final entry. The filing of an ad- 
verse report ^y a special agent within the two years be- 
gins a proceeding within said period. (Instructions, 
Sec. to Com., July 9, 1902, 31 L. D. 368.) 

282. What must notice of contest contain? 

The register and receiver must act promptly upon ap- 
plications to contest and upon allowance, issue notice 
directed to contestee containing: (a) The names of the 
parties, description of the land involved, and identifi- 
cation, by appropriate reference, of the proceeding 
against which the contest is directed, (b) Notice that 
unless the adverse party appears and answers the al- 
legation of said contest within thirty days after service 
of notice the allegations of the contest will be taken as 
confessed. (R. 6 of P.) 
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283. (1) How may notice of contest be served; (2) how 
may personal service of notice be made; (3) how is proof 
of service made? 

(1) Personally (in which case copy of affidavit of 
contest must be served with the notice) or by publica- 
tion. (2) By any person over 18 years of age or by 
registered mail. (3) When service is made personally 
proof shall be by written acknowledgement of the per- 
son served, or by affidavit of the person making service 
showing personal delivery to party served, and when 
service is made by registered mail proof thereof must 
be accompanied by post office registry return receipt 
showing personal delivery to the party to whom the 
same is directed. (Rs. 6 and 7 of P.) 

284. What penalty is provided for laches in making serv- 
ice of notice of contest and filing proof thereof? 

Unless notice of contest is personally served and 
proof thereof made within thirty days after issuance of 
such notice, or if service by publication is ordered, un- 
less such publication is commenced within ten days after 
such order is made and proof of publication is filed in 
the local office within ten days after the last publication, 
as specified in rule 10, the contest shall abate. (R. 8 of 

p.) 

285. When may notice of contest be given by publication? 

Only when it appears by affidavit by or on behalf of 
contestant, filed within thirty days after allowance of 
application to contest and within ten days after its exe- 
cution, that the adverse party cannot be found after due 
diligence and inquiry made for the purpose of obtaining 
service of notice of contest, within fifteen days prior 
to the presentation of such affidavit, of the postmaster 
at the place of address of such adverse party appearing 
on the records of the land office, and of the postmaster 
nearest the land in controversy, and also of named per- 
sons residing in the vicinity of the land ; and such affi- 
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ff davit must state the last address of the adverse party 

)f as ascertained by the^ person executing the same. (R. 

9 of P.) 

' 286. What must the published notice of contest contain? 

The names of the parties thereto, description of the 
land involved, identification, by appropriate reference, 
of the proceeding against which the contest is directed, 
the substance of the charges contained in the affidavit 
of contest, and a statement that, upon failure to answer 
within twenty days after the completion of publication 
of such notice, the allegations of said affidavit of con- 
test will be taken as confessed ; and there must be pub- 
lished therewith a statement of the dates of publication. 
(R. 9 of P.) 

287. How is service of notice by publication made? 

By published notice, at least once a week for four 
successive weeks, in some newspaper published in the 
countv wherein the land in contest lies, or in the news- 
paper published nearest such land ; copy of the notice, as 
published, together with copy of the affidavit of contest, 
being sent by the contestant, within ten days after tl^ 
first publication of such notice, by registered mail, di- 
rected to the party for service upon whom such publica- 
tion is being made, at the last address of such party as 
shown by the records of the land office, and also at the 
address named in the affidavit for publication, and also 
at the post-office nearest the land ; and copy of the no- 
tice, as published, being posted in the office of the reg- 
ister, and also in a conspicuous place upon the land in- 
volved, such posting to be made within ten days after 
the first publication of notice. (R. 10 of P.) 

288. Will a contest proceeding abate because of defective 
service of notice, where copy of notice or affidavit of con- 
test is shown to have been received by the person to be 
served? ^ 

No. (R. 12 of P.) 
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289. What provisions 'have been made regarding answer by 
contestee, and what is the result of failure to answer? 

Within thirty days after personal service of notice 
and affidavit of contest, or, if service is made by publi- 
cation, within twenty days after the four1;h publication, 
the party served must file with the register and receiver 
answer, under oath, specifically meeting and responding 
to the allegations of the contest, together with proof of 
service of a copy thereof upon the contestant by delivery 
of such copy at the address designated in the applica- 
tion to contest, or personally in the manner provided for 
the personal service of notice of contest. Upon failure 
to serve and file answer the allegations of the contest 
will be taken as confessed, and the register and receiver 
will forthwith forward the case, with recommendation 
thereon, to the General Land Office, and notify the par- 
ties by registered mail of the action taken. (Rs, 13 and 
14 of P.) 

290. When and how is date of trial fixed and notice given ? 

Upon the filing of answer and proof of service there- 
of, the register and receiver will forthwith fix time and 
place for taking testimony, and notify all parties thereof 
by registered letter mail not less than twenty days in 
advance of the date fixed. (R. 16 of P.) 

291. Name the places at which service of papers is declared 
sufficient by R. 16 of P. 

Place of service designated by the contestant in his 
application to contest ; place of service designated by the 
adverse party in his answer ; any other place designated 
in writing by the party to be served. Where notice of 
contest has been given by registered mail, and the reg- 
istry return receipt shows the same to have been re- 
ceived by the adverse party, proof of delivery at the ad- 
dress at which such notice was so received, shall, in the 
absence of other direction by such adverse party, be suf- 
cient; and where a party has appeared and is repre- 
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sented by counsel, service of papers upon such counsel 
shall be sufficient (See Q. 275), and where a party is 
represented by more than one attorney service upon 
one of said attorneys shall be sufficient. (See also R. 
88 of P.) 

292. (1) When may hearing be postponed because of ab- 
sence of a material witness; (2) what are the provisions 
regarding continuances ? 

(1) When the party applying for continuance makes 
affidavit, and it appears to the satisfaction of the officer 
presiding at such hearing that : (a) The matter to which 
such witness would testify if present is material; (b) 
that proper diligence has been exercised to procure his 
attendance, and that his absence is without procurement 
or consent of the party on whose behalf continuance is 
sought; (c) that affiant believes the attendance of said 
witness can be had at the time to which continuance is 
sought; (d) that the continuance is not sought 
for mere purpose of delay. (2) One contin- 
uance only shall be allowed to either party on account 
of absence of witnesses, unless the party applying for 
further continuance shall, at the same time, apply for 
order to take the testimony of the alleged absent wit- 
nesses by deposition ; no continuance shall be granted if 
the opposite party shall, admit that the witness, on ac- 
count of whose absence continuance is desired, would, 
if present, testify as stated in the application for con- 
tinuance ; and continuances will be granted on behalf of 
the United States when the public interest requires the 
same, without affidavit on the part of the government. 
(Rs. 17, 18 and 19 of P.) 

293. When may testimony be taken by deposition? 

When it appears by affidavit that: (a) The witness 
resides more than 50 miles, by the usual traveled route, 
from the place of trial; (b) the witness resides without, 
or is about to leave, the state or territory, or is absent 
therefrom; (c) from any cause it is apprehended that 
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the witness may be unable to, or will refuse to, attend 
the hearing, in which case the deposition will be used 
only in the event personal attendance of the witness can 
not be obtained. (R. 20 of P.) 

294. How must a party desiring to take deposition proceed 
to procure issuance of commission to take same ? 

He must serve upon the adverse party and file with 
the register and receiver affidavit setting forth the name 
and address of the, witness and one or more of the 
grounds specified by rule 20 (See Q. 293) for taking 
such deposition, and that the testimony sought is ma- 
terial, which affidavit must be accompanied by proposed 
interrogatories to be propounded to the witness. The 
adverse party will, within ten days after service of affi- 
davit and interrogatories serve and file cross-interroga- 
tories; and after the expiration of ten days from the 
service of affidavit for the taking of deposition and 
direct interrogatories, commission shall be issued by 
the register and receiver directed to any officer author- 
ized to administer oaths within the county where such 
deposition is to be taken, which commission shall be ac- 
companied by a copy of all interrogatories filed. Ten 
days notice of the time and place of taking such depo- 
sition shall be given, by the party in whose behalf such 
deposition is to be taken, to the adverse partv. (Rs. 21, 
22 and 23 of P.) 

295. Under what other circumstances may testimony be 
taken by deposition ? 

Deposition may, by stipulation filed with the register 
and receiver, be taken before any officer authorized to 
administer oaths, and either by oral examination or 
upon written interrogatories. Also testimony may, by 
order of the register and receiver and after such notice 
as they may direct, be taken by deposition before a 
United States commissioner, or other officer author- 
ized to administer oaths near the land in controversy, 
at a time and place to be designated in a notice of such 
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taking of testimony ; and when the officer designated to 
take deposition can not act at the time fixed for taking 
the same, such deposition may be taken at the same time 
and place before any other qualified officer designated 
for that purpose by the officer named in the commission 
or by agreement of the parties; but no order for the 
taking of testimony shall be issued until after the ex- 
piration of time allowed for the filing of answer. (Rs. 
27, 28, 31 and 32 of P.) 

296. (1) May the register and receiver, and other officers 
taking testimony, personally question a witness; (2) what 
is provided as to cross-examination? 

(1) Officers taking testimony should, whenever 
necessary to bring out all the facts, personally interro- 
gate and direct the examination of a witness, and they 
may exclude from the trial all witnesses except the one 
testifying and the parties to the proceeding. (2) Due 
opportunity will be allowed opposing claimants to cross- 
examine. (Rs. 33 to 37 inc. of P.) 

297. What action is taken on objections to evidence? 

They are noted, but not ruled on by the register and 
receiver, and considered by the Commissioner. (R. 38 
of P.) 

298. What provision has been made for securing a record 
of all testimony given ? 

At the time of hearing the testimony of all the wit- 
nesses present must be taken and reduced to writing. 
(R. 39 of P.) 

299. What action is taken upon a demurrer to the suffi- 
ciency of the evidence ? 

The register and receiver forthwith rule thereon, and 
If such demurrer is overruled, and the defendant elects 
to introduce no evidence, no further opportunity will be 
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afforded him to submit proofs. When testimony is 
taken before an officer other than the register and re- 
ceiver, demurrer to the evidence will be received and 
noted, but no ruling made thereon, and the taking of 
evidence on behalf of the defendant will be proceeded 
with, the register and receiver ruling upon such demur- 
rer when the record is submitted for their considera- 
tion, and if said demurrer is sustained, the register and 
receiver will not be required to examine the defendant's 
testimony. If, however, the demurrer be overruled, all 
the evidence will be considered and decision rendered 
thereon. (R. 40 of P.) 

300. What action is taken upon completion of the evidence 
in a contest proceeding? 

The register and receiver render joint report and 
opinion thereon, and notify the parties in writing of the 
conclusion ^herein, and that fifteen days will be allowed 
from the receipt of such notice to move for new trial 
upon the ground of newly discovered evidence, and that 
if no motion for new trial is made, thirty days will be 
allowed from the receipt of such notice within which to 
appeal to the Commissioner. (Rs. 40 and 41 of P.) 

301. Under what circumstances will the decision of the reg- 
ister and receiver be vacated and a new trial granted ? 

/ ' Only upon the ground of newly discovered evidence, 

/ in accordance with the practice applicable to new trials 

/ in courts of justice, and upon showing that the sub- 

/ stantial rights of the applicant have been injuriously 

^^ affected. (R. 42 of P.) 

302^(l) To whom must motions for new trials be ad- 
dressed; (2) will an appeal lie from an order granting 
new trial; (3) how is notice of motion given, and what 
action must be taken by the adverse party ? 

(1) To the register and receiver only. (2) No; 
but the register and receiver will proceed at the earliest 



practicable time to retry the case, so far as possible 
using the testimony theretofore taken without re-exam- 
ination of same witnesses, confining the taking of tes- 
timony to the newly discovered evidence. (3) Notice 
of motion for new trial, setting forth the grounds there- 
of, and accompanied by copies of all papers not already 
on file to be used in support of such motion, must be 
served upon the adverse party, and, together with proof 
of service, filed with the register and receiver not more 
than fifteen days after notice of decision; and the ad- 
verse party within ten days after such notice, must 
serve and file affidavits or other papers to be used by 
him in opposition to such motion. (Rs. 44, 42 and 43 
of P.) 
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303. What is done with the record, if motion for new trial 
is not made, or made and not allowed? 

y At the expiration of time of appeal, all papers in the 
/case are forwarded to the Commissioner, whereupon 
/ jurisdiction of the local aificers ends — Pearce vs. Woll- 
X scheid, 10 L. D. 678. (R. 45 of P.) 

304. Has a person who has failed to answer the contest affi- 
davit, or, having answered, has failed to appear at the 
hearing, the right of appeal from the final action or de- 
cision of the register and receiver? • 

No. (R. 49 of P.) 

305. (1) Within what time must notice of appeal to the 
Commissioner be served and filed, and (2) what is the 
consequence of failure to so serve and file notice of ap- 
peal? 

(1) Within thirty days after receipt of notice of de- 
cision ; but when motion for new trial is presented and 
denied, notice of such appeal must be served within 
fifteen days after receipt of notice of the denial of said 
motion. (2) The case will be closed. (Rs. 47, 48 and 
50 of P.) 
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306. What are the requisites of the notice of appeal ? 

It must be in writing and set forth in clear, concise 
language the grounds of the appeal; if such appeal be 
taken upon the ground of insufficiency of the evidence 
to justify the decision, the particulars of such insuffi- 
ciency must be specifically set forth in the notice, and, 
if error of law is urged as a ground for such appeal, 
the alleged error must be likewise specified. (R. 50 of 

p.) 

307. What are the causes for which the decision of the reg- 
ister and receiver will be disturbed in the absence of mo- 
tion for a new trial and of appeal ? 

Fraud or gross irregularity, or disagreement between 
the register and receiver (See Q. 17) ; but no case will 
be remanded for any defect which does not materially 
affect the aggrieved party. (R. 51 of P.) 

;^08. May a paper filed with the register and receiver or in . 
the files of the General Land Office be withdrawn from 
record ? 

No; no paper may under any circumstances be re- 
moved from the custody of the proper officers; but 
proper access to the records, under proper regulations 
will be permitted to parties or their attornevs. (R. 52 
of P. ; Puget Mill Co., 5 L. D. 258.) 

309. May an applicant appeal from the action of the reg- 
ister and receiver rejecting his application to file, enter, or 
locate upon the public lands? 

Yes ; the register and receiver must promptly advise 
claimant of their action, and of his right of appeal, and 
claimant is allowed thirty days from receipt of notice 
in which to file notice of appeal to the Commissioner in 
the local land office, which notice of appeal is forwarded 
by the local officers to the General Land Office with full 
report. (Rs. 64 and 65 of P.) 
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310. What rules govern proceedings before surveyors gen- 
eral (See Q. 18) ? 

The rules prescribed for proceedings before registers 
and receivers as nearly as mav be, unless otherwise pro- 
vided by law. (R. 66 of P.) * 

811. Will additional evidence be admitted or considered by 
the Commissioner of the General Land Office ? 

Not unless offered under stipulations of the parties 
or in support of a mineral application or protest, except 
that the Commissioner may order further investigation 
made or evidence submitted upon particular matters to 
be by him specifically designated. Affidavits or other 
ex parte statements filed in the office of the Commis- 
sioner will not be considered in finally determining any 
controversy upon the merits. (R. 68 of P.) 

312. What action is taken by the Commissioner upon cases 
transmitted to the General Land Office? 

After receipt of the record by the Commissioner 
thirty days are allowed to expire before any action is 
taken thereon, unless, in the judgment of the Commis- 
sioner, public policy or private necessity shall require 
summary action, in which event he will proceed at his 
discretion, first notifying the attorneys of record of his 
intention so to do ; but where no appeal has been filed 
the case may be immediately considered and disposed 
of. The Commissioner causes notice to be given to each 
party in interest whose address is known of any order 
or decision affecting the merits of the case or the regu- 
lar order of proceedings therein. (Rs. 69 and 67 of P.) 

313. What provisions have been macje regarding briefs in 
cases pending before the Commissioner, and oral argu- 
ment? 

If brief is not filed before a case is reached in its 
order for examination, the argument will be considered 
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closed, and no further argument or motion of any kind 
will be entertained, except upon application and upon 
good cause appearing to the Commissioner therefor. In 
the discretion of the Commissioner, oral argument may 
be presented at a time to be fixed by him and upon no- 
tice to opposing counsel, which notice shall specify the 
time for such argument and the specific matter to be 
discussed. Except as provided in the rules of practice 
oral hearings or suggestions will not be allowed. (Rs. 
70 and 71 of P.) 

314. Will a motion for rehearing be entertained by the Com- 
missioner? 

No. (R. 72 of P.) 

315. When has a party to any proceeding relating to the dis- 
posal of the public lands and private claims, the right of 
appeal to the Secretary of the Interior ? 

Appeal may be taken from any final decision of the 
Commissioner, except where the Commissioner affirms 
the decision of the local officers in any case where the 
party adversely affected shall have failed to appeal from 
the decision of said local officers. (Rs. 74 and 75 of P.) 

316. What provisions have been made regarding (1) serv- 
ice and filing notice of appeal from th^ Commissioner'^ 
decision; (2) the service and filing of brief and specifica- 
tions of error; (3) service and filing of reply, and (4) 
service and filing of response ? 

(1) Notice of appeal from the Commissioner's de- 
cision must be served upon the adverse party and filed 
in the office of the register and receiver or in the Gen- 
eral Land Office within thirty days from the date of 
service of notice of such decision. (2) The appellant 
will be allowed twenty days after service of notice of 
appeal within which to serve and file brief and specifica- 
tion of error, as provided by rule 50 (See Q. 306) ; (3) 
the adverse party twenty days after service of such 
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within which to serve and file reply thereto; and (4) 
appellant will be allowed ten days after service of such 
reply within which to serve and file response; but if 
either party is not represented by counsel having offices 
in the city of Washington, ten days in addition to each 
, period above specified will be allowed within which to 

serve and file the respective briefs. (Rs. 76 and 80 of 

p.) 

317. What action is taken by the Commissioner when he 
• considers an appeal defective ? 

He notifies the party and if the defect is not cured 
within fifteen days from receipt of notice, the appeal is 
dismissed and the case closed. (R. 77 of P.) 

318. What remedy has a party to a proceeding before the 
Commissioner in which the latter shall decide that the 
party has no right of appeal to the Secretary? 

In such cases the Commissioner suspends action for 
twenty days from service of notice and within this time 
such party may apply to the Secretary for an order di- 
recting the Commissioner to certify said proceedings to 
the Secretary and suspend action until the Secretary 
shall pass upon the same; such application must be in 
writing, under oath, and fully and specifically set forth 
the grounds upon which the same is made (See Q. 14). 
The Secretary, being the guardian of the people of the 
United States over public lands, may take up any case 
of his own motion, and therefore if he sees fit to con- 
sider a case, it makes no difference if appeal is regular 
or not. (Rs. 78 and 79 of P.; Knight vs. U. S. Land 
Ass'n supra, Q. 14.) 

319. Under what circumstances will oral argument before 
the Secretary be allowed ? 

In the discretion of the Secretary on motion, at a time 
fixed by him after notice to the adverse party ; and no 
arguments other than the briefs provided for by rule 
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80 (Q. 316) will be allowed without permission of the 
Secretary or Commissioner granted upon notice to the 
parties. (Rs. 80 and 82 of P.) 

320. (1) Will motions for review or rereview be entertained 
by the Secretary; (2) how about motions for rehearing; 
(3) what provisions have been made regarding motions 
for rehearing? 

(1) No. (2) They may be made. (3) Motion for 
rehearing of the decision of the Secretary must, together 
with evidence of service thereof and all papers used in 
connection therewith, be in writing and filed in the Gen- 
eral Land Office or in the local land office, for trans- 
mittal through the General Land Office to the Secre- 
tary, within thirty days after service of notice of such 
decision. A motion so filed will act as a supersedeas 
until further action is taken by the Secretary. Such 
motion must state concisely and specifically the grounds 
upon which such rehearing is asked and must be ac- 
companied by argument in support thereof. No mat- 
ters other than those specified will be considered. The 
adverse party will be allowed 15 days in which to serve 
and file reply to the motion for rehearing; and imme- 
diately upon the expiration of the periods allowed, 
the Commissioner of the General Land Office will 
transmit the entire record to the Secretar)^ who will 
consider the same as early as practicable. (Rs. 84 and 
83 of P.) 

321. May the land department reopen a case after final de- 
cision ? 

Yes ; the case may be reopened to correct an error in 
the decision, and it may be readjudicated, after due no- 
tice to the parties, any time prior to issuance of patent. 
(N. P. R. R. Co. vs. Coif man et al., 24 L. D. 280 ; Nath- 
an H. Pinkerton, 40 L. D. 268.) 

322. To what extent has the Commissioner jurisdiction in a 
-•case after decision of the Secretary? 
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, Only to the extent of enforcing the decision accord- 
ing to its terms. (Jno. Woods, On Review, 10 L. D. 
230.) 

323. (1) Under what circumstances will motions for the ex- 
ercise of the supervisory power of the Secretary be con- 
sidered; (2) what rules govern in proceedings before the 
Secretary ? 

(1) Only when accompanied by positive showing of 
extraordinary emergency or exigency demanding its 
exercise. (2) The rules provided for proceedings be- 
fore the Commissioner so far as applicable. (R. 85 of 

p.) 

324. What modification of rules is made in favor of ex parte 
cases (See Q. 34) ? 

Bx parte proceedings, and proceedings in which the 
adverse party does not appear will, as to notice of de- 
cision, time for appeal, and filing of exceptions and ar- 
guments, be governed by the rules prescribed in other 
cases, so far as the same are applicable. In such cases 
the Commissioner or Secretary may, pursuant to ap- 
plication and upon good cause being shown therefor, 
permit additional evidence to be presented for the pur- 
pose of curing defects in the proofs of record. (R. 9G 
of P.) 

325. Under what circumstances may a person be allowed to 
intervene in any case before the land department ? 

Only upon application under oath showing applicant's 
interest in the case. (R. 97 of P.) 
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326. Can entries of public lands be made by employees of 
the land department? 

No ; Sec. 452 R. S. prohibits officers, clerks, and em- 
ployees of the General Land Office from purchasing or 
becoming interested in the purchase of public lands. 
United States mineral surveyors are covered by this 
statute. Locations of mineral lands, and entries in 
violation of the statute are void. ( Waskey et aL vs. Jos. 
Hammer et d., 32 Sup. Ct. Rep. 187.) 

327. Will the rights of an applicant to enter public land be 
lost by the failure or neglect of the district land officers 
to do their duty ? 

Not if the applicant has done all that the law requires 
of him. (Lytle vs. Arkansas, 9 How. 314; 13 L. ed. 
153.) 

328. By what authority does the President withdraw lands 
from entry, sale or disposal; would a withdrawal by the 
Secretary be effective? 

The Supreme Court has held that the power to with- 
draw necessarily exists in the executive, and executive 
means President or Secretary, as the action of the Sec- 
retary or Commissioner is the action of the President; 
but authority to withdraw is specifically given the Presi- 
dent by the act of June 25, 1910, 36 Stat. 847. (Wolsey 
vs. Chapman, 101 U. S. 755; 25 L, ed. 915.) 

329. For what purposes may lands be withdrawn by the 
Executive? 
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For water-power sites, irrigation, classification, or 
other public purposes. (Act of June 25, 1910, 36 Stat. 
847.) 

330. Does a withdrawal affect land which has been entered? 

No ; after full payment of the purchase price, and is- 
suance of final certificate the land department is with- 
out jurisdiction over the land, except to determine 
whether it was subject to such entry at the time thereof- 
and whether the entryman was qualified to make the 
entry and had in all respects complied with the law. 
The land after final entry ceases to be subject to dis- 
position by the United States. (Chas. W. Pelham, 39 
L. D. 201 ; Cornelius vs. Kessel, supra, Q. 22.) 

331. By what authority are national forests created? 

The act of Mar. 3, 1891 (26 Stat. 1103) authorized 
the President to set apart and reserve in any state or 
territory public lands, wholly or in part covered with 
timber or undergrowth, as public forest reservations. By 
reason of prohibition contained in the act of June 25, 
1910 (36 Stat. 847), no forest reserve can be created 
nor one heretofore created enlarged, except by act of 
Congress, within the states of Oregon, Washington, 
Idaho, Montana, Colorado or Wyoming. 

332. For what purposes may public forest reservations be 
established ? 

The act of June 4, 1897 (30 Stat. 34, 35, 36; p. 19 
Min. Regs.), provides that no public forest reservation 
shall be established, except to improve and protect the 
forest within the reservation, or for the purpose of se- 
curing favorable conditions of water flows, and to fur- 
nish a continuous supply of timber for the use and 
necessities of citizens of the United States. 

333. How is jurisdiction divided between the Secretary of 
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the Interior and the Secretary of Agriculture in the mat- 
ter of national forests? 

The former controls title to the land; through the 
Commissioner of the General Land Office he executes 
all laws relating to surveying, prospecting, locating, ap- 
propriating, entering, reconveying or patenting of pub- 
lic lands, and to the granting of rights of way amount- 
ing to easements. The latter has custody of the for- 
ests. (Act of Feb. 1, 1905, 33 Stat. 628; Circ. of Gen. 
Inf. regarding the Int. Dept. dated Mar. 15, 1911.) 

334. In whom is title to soil below high water mark of nav- 
igable streams (1) prior to admission of a state into the 
union; (2) after its admission? 

(1) The United States, which has never disposed by 
general law of such lands. (2) The state, but it ac- 
quires title only to soils under the water, and not to 
lands (islands) above it. (Shively vs. Bowlby, 152 U. 
S. 1, 48, 58 ; 38 L. ed. 331 ; 14 Sup. Ct. Rep. 548 ; U. S. 
vs. Mission Rock Co., 189 U. S. 391; 47 L. ed. 865; 
23 Sup. Ct. Rep. 606.) 

335. When the United States passes title to lands border- 
ing on a navigable stream, are the meander lines run in 
surveying the tracts made fractional by the stream, the 
boundaries ? 

No ; the high water mark is the boundary ; these lines 
are run for the purpose of defining sinuosities of the 
banks of the stream, and as a means of ascertaining the 
quantity of land in the fractional subdivision subject to 
sak, and which is to be paid for by the purchaser. (St. 
Paul, P. R. Co. vs. Schurmeier, 74 U. S., 7 Wall. 272 ; 
19 L. ed. 74.) 

336. Where there is disagreement between course or dis- 
tance and natural or permanent objects embraced in the 
calls of a patent, what land is deemed to be patented ? 
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The monuments have absolute control, and those 
lands only which are bounded by the lines actually 
marked on the ground are deemed patented. (Morrow 
vs. Whitney, 95 U. S. 551 ; 24 L. ed. 456 ; Brown vs. 
Huger, 62 U. S., 21 How. 305 ; 16 L. ed. 125.) 

337. Can any right be initiated on government land which 
is in the actual possession of another by a forcible, fraud- 
ulent or clandestine entry thereon? 

No. (Cosmos Exp. Co. vs. Gray Eagle Co., 112 
Fed. 4, 17 ; Atherton vs. Fowler, 96 U. S. 513 ; 24 L. ed. 
732; Trenouth vs. San Francisco, 100 U. S. 251; 25 
L. ed. 626.) 

338. When lands are granted according to an official plat of 
survey, what relation does said plat bear to the grant? 

It, with all its notes, lines, descriptions and land 
marks, becomes as much a part of the grant or deed by 
which the lands are conveyed, and controls so far as 
lines are concerned as if such descriptive features were 
written out upon the face of the deed or grant itself. 
(Cragin vs. Powell, 128 U. S. 691; 32 L. ed. 566; 9 
Sup. Ct. Rep. 203.) 

339. Is any penalty provided for false swearing in connec- 
tion with proceedings to obtain title to public lands ? 

Yes ; Sec. 5392 R. S. defines and prescribes the pun- 
ishment for perjury. See also Sec. 2294 R. S. (p. 16 T. 
& S. Regs.). 

340. Has the goverriment ever made separate grants cov- 
ering the surface and underlying deposits ? 

None prior to those provided for by the acts of Mar. 
3, 1909, and June 22, 1910. The act of Mar. 3, 1909 
(35 Stat. 844), is for the protection of surface rights of 
non-mineral entrymen where the lands were subse- 
quently classified, claimed or reported as being valuable 
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for coal; and the act of of June 22, 1910 (36 Stat. 583), 
provides for the allowance of certain non-mineral en- 
tries for land having been withdrawn or classified as 
' coal land. These acts have separated the surface from 
the coal deposits for the purpose of allowance of cer- 
tain non-mineral entries. (See Qs. 55 and 56.) 

341. Who are "special agents" ? 

The land department has a large field force to see 
that the laws are obeyed and enforced. It is the duty 
of the members of this force, who are called special 
agents, to make investigations, make reports, and to file 
protests against illegal entries. The territory contain- 
ing public lands is divided for convenience, into dis- 
tricts called field divisions, the force of each division 
being in charge of an official called the chief of field 
division. 

342. What provision is made for action upon adverse re- 
ports of special agents? 

The circular of September 30, 1907, provides for 
speedy action, allowing claimants opportunity to file a 
denial of the charges of the agent, and to be heard there- 
on if desired. The instructions contained in the cir- 
cular of Sept. 30, 1907, have been slightly modified by 
later circulars, the latest being that of January 19, 1911 
(39 L. D. 458.) 

343. Describe the proceedings provided for in the circular 
mentioned in Q. 342 ? 

Upon determination by the General Land Office that 
the charges if not disputed justify the cancellation of the 
claim, the register and receiver are directed to issue 
notice of the charges, which notice in addition to the 
number of the claim, description of the land involved, 
and name of claimant, must state that the charges will 
be accepted as true (a) unless claimant within thirty 
days files a written denial of the charges under oath 
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with an application for hearing, or (b) if he fails to ap- 
pear at any hearing that may be ordered. Upon the day 
set for hearing, if hearing is applied for, both parties 
(the government being represented by a special agent) 
may submit testimony and may cross-examine, the gov- 
ernment to assume the burden of proving the special 
agent's charges. Upon claimant's failure to apply for 
hearing or to appear at a hearing applied for, or upon 
hearing had, the local officers will render their decision. 
(See Q. 17, and Qs. 303 and 307.) 

344. In any proceeding before the land department, may the 
counsel, attorney or agent of claimant, where otherwise 
qualified, administer any required oath? 

No. (Circ. April 29, 1907, 35 L. D. 546.) 
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